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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.””» They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 10,091) 


In re OWEN DAIRY COMPANY, INC. AMA Docket No. M 45-1. 
Decided September 1, 1965. 


Pool plant—Standards for inclusion as—Transfers—Milk not unloaded at 
distributing plants—Order provisions—Substantial compliance not sufficient 
—Dismissal 


Petitioner’s plant did not meet requirements of order that at least 40 percent 
of the Grade A milk received from dairy farmers at the plant be shipped 
to distributing pool plants under the crder and therefore did not qualify 
as a pool plant for the month of October 1963 because some of the milk 
in issue was not first received at petitioner’s plant or was not unloaded 
at distributing pool plants. 


John J. Nikolay, Abbotsford, Wis., for Robert W. Klinner, Medford, 
Wis., trustee in bankruptcy for petitioner. 

Mr. Kurt Muellenberg for respondent. 

Mr. Jack W. Bain, Hearing Examiner 


M 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


Petitioner complains of a determination of the market admin- 
istrator for Order No. 45 under the act (regulating the handling 
of milk in Northeastern Wisconsin) (7 CFR § 1045 et seq.) that 
petitioner’s plant was not a “pool plant” under the order for the 
month of October 1963. Petitioner seeks reversal of this deter- 
mination and the payment to it of amounts from the producer- 
settlement fund under the order which would be due petitioner if 
its plant had been a “pool plant” for October 1963. The market 
administrator’s determination was to the effect that, in October 
1963, petitioner’s plant had not met the requirements of the order 
that at least 40 percent of the Grade A milk received from dairy 
farmers at the plant be shipped to distributing pool plants under 
the order. 

1171 
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Respondent filed an answer upholding the market administrator 
and later amended the answer to state that petitioner was in 
bankruptcy and to ask that the trustee in bankruptcy be notified. 
This was done and the trustee undertook to prosecute petitioner’s 
claim thereafter. 


A hearing was held in Wausau, Wisconsin, on October 20 and 
December 2, 1964, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners, United States Department of Agriculture, 
Washington, D. C. John J. Nikolay, of Abbotsford, Wisconsin, 
appeared as counsel for Robert W. Klinner, of Medford, Wiscon- 
sin, trustee in bankruptcy for petitioner. Kurt Muellenberg, 
Office of the General Counsel of the Department, Washington, 
D. C., appeared as counsel for respondent. Eight witnesses testi- 
fied and 10 exhibits were admitted. 


The hearing examiner issued a recommended decision to the 
effect that the petition be dismissed. Counsel for the trustee in 
bankruptcy filed exceptions thereto. Oral argument was held 
before the Judicial Officer in Washington, D. C., August 16, 1965. 


FINDINGS OF FACT 


1. Petitioner, Owen Dairy Company, Inc., is a Wisconsin cor- 
poration with its principal office at 1212 West Street, Wausau, 
Wisconsin, and its plant at 1 North Oak Street, Owen, Wisconsin. 


2. Petitioner was placed into involuntary bankruptcy in April 
1964, and Robert W. Klinner, of Medford, Wisconsin, was duly 
appointed trustee of the estate of petitioner on May 27, 1964. 


3. Petitioner did not distribute milk on routes. Its principal 
business was the making of hard cheese. It also shipped milk to 
other plants, including distributing pool plants, under the order. 
For some time prior to October 1963 petitioner’s plant qualified 
as a pool plant under Order No. 45. 


4. Pertinent order provisions are: “§ 1045.10 Pool plant. 
‘Pool plant’ means a plant specified in paragraph (a) or (b) 
of this section, except as provided in §§ 1045.80 through 1045.82. 


“(a) A distributing plant from which not less than 40 percent 
of the total Grade A milk receipts is disposed of during the month 
on routes and not less than 20 percent of such receipts is disposed 
of in the marketing area on routes. 
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“(b) A supply plant from which not less than 40 percent of 
the Grade A milk received from dairy farmers at such plant 
during the month is shipped as fluid milk products to pool plants 
qualified pursuant to paragraph (a) of this section: Provided, 
That a supply plant which qualified pursuant to this paragraph 
in each of the immediately preceding months of July through 
November shall be a pool plant for the months of December 
through June unless written application is filed with the market 
administrator on or before the first day of any such month to be 
designated a nonpool plant for such month and for each subse- 
quent month through June in which it would not otherwise qualify 


as a pool plant.” 


“§ 1045.11 Handler. ‘Handler’ means (a) the operator of a 
pool plant in his capacity as such;.. .” 


5. In its report to the market administrator for October 1963 
petitioner reported receipts of 3,076,708 pounds of milk at its 
plant from producers. There were two loads of milk included 
in this report as having been received at petitioner’s plant when 
such was not the case, the milk having gone direct from the farms 
where produced to pool distributing plants. When the poundage 
of these two loads, 33,895 pounds, is deducted from the 3,076,708 
pounds reported as received, the result is 3,042,813 pounds. 


6. Forty percent of 3,042,813 pounds is 1,217,125.2 pounds. 


7. In its October 1963 report petitioner reported transfers of 
1,260,042 pounds of milk to pool distributing plants. But peti- 
tioner transferred only 1,178,607 pounds of milk to such plants. 
The transfers claimed but not allowed by the market administra- 
tor consists of (1) the two loads of milk referred to in Finding 
of Fact 5 above, (2) two loads totalling 32,130 pounds to Supreme 
Dairy, Wausau, Wisconsin, on October 30, 1963 and (3) one load 
of 15,410 pounds to Stueber Dairy, Wausau, Wisconsin, on Oc- 
tober 28, 1963. 


8. The two loads of milk referred to in Finding of Fact 5 were 
not received at petitioner’s plant but went directly from the farms 
where produced to distributing plants which paid the producers 
for the milk. Of the two loads to Supreme Dairy on October 30, 
1963, one load of 14,840 pounds was unloaded into petitioner’s 
plant, pumped back into the tanker, taken to Supreme Dairy but 
was not unloaded there and came back to petitioner’s plant where 
it was unloaded. The other load, consisting of 17,290 pounds, was 
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picked up at the farms where produced, was not unloaded at 
petitioner’s plant, came to Supreme Dairy in Wausau, Wisconsin, 
was not unloaded and went to petitioner’s plant where it was 
received in the plant. The load of 15,410 pounds to Stueber Dairy 
on October 28, 1963, came from petitioner’s plant to Stueber 
Dairy but was not unloaded there and came back to petitioner’s 
plant where it was then unloaded. 


CONCLUSIONS 


Petitioner contends that in October 1963 it received 3,016,806 
pounds of Grade A milk from dairy farmers at its plant and that 
it shipped 1,226,147 pounds of this, or 40.6 percent of its receipts, 
to distributing pool plants thus qualifying for October 1963 as a 
supply “pool plant” under section 1045.10(b) of the order. 


Petitioner listed receipts totalling 3,076,708 pounds for that 
month but the parties agree that the two loads of milk mentioned 
in Finding of Fact 5 should not be included as receipts at peti- 
tioner’s plant. This brings the receipts down to 3,042,813 pounds. 
Petitioner claims that a third load should be deducted from its 
reported receipts, a load of 26,007 pounds to Hartway Dairy, 
Park Falls, because this load went direct from the farms to 
Hartway which would reduce the receipts figure to 3,016,806 
pounds. 


In addition to the difference of 26,007 pounds in receipts, the 
parties disagree on the amount of milk transferred from peti- 
tioner’s plant to pool plants in October 1963. While petitioner 
agrees that the two loads referred to in Finding of Fact 5 were 
not transferred from petitioner’s plant, it insists that the two 
loads to Supreme Dairy on October 30, 1963, and the load to 
Stueber Dairy on October 28, 1963, were valid transfers to dis- 
tributing pool plants. 


During the course of an investigation the market administra- 
tor discovered through visual observations by members of his 
staff that the two loads to Supreme Dairy on October 30, 1963, 
were not pumped into Supreme Dairy’s plant but were returned 
to petitioner’s plant without unloading and that one of the two 
loads had not been received in petitioner’s plant before proceed- 
ing to Supreme Dairy. Similarly, investigation disclosed that 
the tanker with a load for Stueber’s Dairy on October 28, 1963, 
did not unload at Stueber’s Dairy but proceeded back to peti- 
tioner’s plant without unloading at Stueber’s Dairy. The market 
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administrator’s staff members who made the observations testi- 
fied at the hearing herein. The petitioner has not overcome this 
evidence. 


Hence the question is whether the shipments to Supreme and 
Stueber that were not unloaded should be counted for the purpose 
of determining whether petitioner met the 40 percent requirement 
of the order. 


Section 1045.10 (b) qualifies as a pool plant a supply plant “... 
from which not less than 40 percent of the Grade A milk received 
from farmers is shipped as fluid milk products to pool plants 
qualified pursuant to paragraph (a) of this section...’ Obviously 
these provisions mean something more than merely the physical 
acts of shipping the milk. In allowing plants like petitioner’s to 
share in the pool the intent was that the shipping plants identify 
themselves with the fluid market by shipping fluid milk or prod- 
ucts for use by the distributing plant. So we have some doubt 
as to the purposes of the provisions being met when milk goes 
from a supply plant to a distributing plant where it is pumped 
back into the truck and returned to the supply plant for manu- 
facture. This was accepted, however, in the administration of 
the order as qualifying such milk as transferred to the distributing 
pool plant. But we certainly do not see anything “not in accord- 
ance with law” about the refusal of the market administrator to 
treat the milk not unloaded at the distributing plants as being 
transferred to or shipped to the distributing plants within the 
meaning of section 1045.10 (b). In re Guimond Farms, Inc., 22 
A.D. 343 (1963). And, of course the load of 17,290 pounds on 
October 30, 1963 was not unloaded at petitioner’s plant before it 
was taken to Supreme Dairy and even if it had been delivered 
into Supreme’s plant it would not have been shipped from peti- 
tioner’s plant. 


As to the 26,007 pounds of milk which petitioner says it did 
not receive at its plant because it went directly from farms to 
Hartway Dairy, petitioner reported this milk in its October 1963 
report as a transfer to a nonpool plant. The market administra- 
tor had a right to rely upon petitioner’s report and to consider 
this milk as received at petitioner’s plant. In re Sterling Davis 
Dairy, 23 A.D. 599, 613 (1963). Moreover, there is no corrobora- 
tive evidence to support petitioner’s president’s testimony that 
the milk moved as he testified. At any rate, even if this amount 
of milk is deducted from petitioner’s receipts at its plant, peti- 
tioner would be still short of the 40 percent requirement. 
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Petitioner considered it to be to its advantage to be a regulated 
pool plant under the order so that it could draw money from the 
producer-settlement fund. It intended to, and thought it had 
(through its officers and agents, of course), transferred sufficient 
milk to distributing pool plants to bring itself within the appli- 
cable definitions in the order for October 1963. It had almost, 
but not quite, done so. This was not enough. Order provisions 
are legislative in nature and substantial compliance with a pro- 
vision such as that here is not sufficient, strict compliance being 
required. In re Breakstone Bros., Inc., 1 A.D. 26 (1942); In re 
Prairie Farms Creamery of Carlinville, 17 A.D. 841 (1958). 


In its brief petitioner seems to assert that the market adminis- 
trator failed to give petitioner a hearing such as has been given 
in this proceeding before making his ruling. Such is not required. 
In re Gem Dairy, 23 A.D. 18, 31 (1964), affirmed, United States 
v. Fred A. Brown, et al., 23 A.D. 1823 (D.Colo. 1964). 


ORDER 


In view of the foregoing the relief requested is denied and the 
- petition is dismissed. 


(No. 10,092) 


In re ADAM L. LipTAK. AMA Docket No. M 6-1. Decided Sep- 
tember 16, 1965. 


Tests for butterfat content—Verification by market administrator of reported 
butterfat content—Deviation beween composite milk samples and fresh 
milk samples 


Where market administrator found, on check testing for butterfat, a wide 
deviation in butterfat content between composite milk samples taken by 
petitioner and fresh milk samples taken by his employees, his conclu- 
sion was proper that the butterfat tests reported by petitioner were not 
verifiable and that additional payments were due producers on the basis 
of the higher butterfat content shown by the butterfat tests of fresh 
milk samples conducted by the administrator. 


Petitioner pro se. 
Mr. Kurt Muellenberg for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendements (7 U.S.C. 601 et seq.), instituted by a petition filed 
July 23, 1964, by Adam L. Liptak, a handler under Order No. 6, 
as amended, issued under the act which regulated the handling 
of milk in the Springfield, Massachusetts, milk marketing area 
during the period involved herein. Petitioner complains of the 
disallowance by the market administrator for the order of re- 
ported butterfat test results of producer milk received by peti- 
tioner and notices of underpayment to producers resulting from 
such disallowance. 


Under the order, payments to producers by a handler are based 
in part upon the butterfat content of the milk delivered by the 
producer. Generally, handlers determine the butterfat in milk 
received from producers by tests of composite samples of each 
producer’s milk. The market administrator conducts a check test- 
ing program by testing for butterfat fresh milk samples of milk 
delivered to the handler and comparing the results of such tests 
with the handler’s reported butterfat tests. The market admin- 
istrator for the order disallowed the petitioner’s reported butter- 
fat tests of producer milk for the periods November 1 through 15 
and December 1 through 15, 1963, and ordered petitioner to pay 
his producers on the basis of higher butterfat content shown by 
the butterfat tests of fresh milk samples conducted by employees 
of the market administrator. Petitioner contends that disallow- 
ance of the butterfat tests of the composite samples in issue and 
the underpayment notices resulting therefrom were unwarranted. 


An answer to the petition was filed August 13, 1964, by the 
Deputy Administrator, Agricultural Marketing Service (present- 
ly the Consumer and Marketing Service), and upheld the con- 
tested action of the market administrator as in accordance with 
law. A hearing upon the petition was held before Will Rogers, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Springfield, Massachusetts, March 
2, 1965. At the hearing, the petitioner appeared in his own behalf 
and Kurt Muellenberg, Office of the General Counsel, United States 





1 Subsequent to such period, the marketing area regulated under Order No. 6, as amended, 
was included within the marketing area regulated by Order No. 1, regulating the handling 
of milk in the Massachusetts-Rhode Island marketing area. 
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Department of Agriculture, represented respondent. After the 
hearing, the parties filed briefs. On July 16, 1965, the hearing 
examiner filed a report containing proposed findings of fact and 
conclusions and recommending that the petition be dismissed. 
No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Petitioner, Adam L. Liptak, is an individual who is the 
operator of a milk plant at City View Road, Westfield, Massa- 
chusetts. Petitioner was a handler under Order No. 6, as amended, 
issued under the act which regulated the handling of milk in the 
Springfield, Massachusetts, milk marketing area during the period 
involved herein. 


2. Under Order No. 6, payments to producers were based in 
part upon the butterfat content of the milk delivered by producers 
(see section 1006.63). The butterfat content is generally ascer- 
tained by handlers through tests of composite samples of the milk 
received from producers. A composite sample is made up for 
each producer by collecting samples from his daily shipments 
' Over a period of days. 


3. The testing for butterfat of the milk received by petitioner 
from his producers was performed by the laboratory of the New 
England Milk Producers Association (NEMPA) during Novem- 
ber and December 1963. Petitioner collected a “composite” sample 
for each producer who delivered milk to his plant during the 
periods November 1 through 15 and December 1 through 15, 1963. 
The composites were collected by the petitioner or his employees 
and then transported to the NEMPA laboratory for testing. 
Petitioner is not licensed to test milk. 


4. The market administrator for the order had the duty to 
verify weights, samples, and tests of producer milk as reported 
by the handler (see section 1006.35(b)). The verification of 
butterfat tests is done by taking and testing at least 3 random 
fresh milk samples from the milk of each producer delivering to 
the handler for each 15-day testing period, and comparing the 
average butterfat test of the producers’ fresh milk samples, thus 
obtained with the average test of the producers’ composite sam- 
ples for the same period. If both tests agree within .10 of a 
percent of butterfat, the market administrator for the order ac- 
cepts the reported tests of the handler. 
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5. During the period November 1 through 15, 1963, a routine 
butterfat test verification investigation was conducted at peti- 
tioner’s plant. Three samples were taken from the milk deliveries 
of seven producers. The average butterfat test of such samples 
for each producer ranged from .10 to .48 percent of butterfat 
content higher than the tests reported by petitioner, with the 
average of the fresh milk tests for all seven producers being .26 
percent of butterfat content greater than the average of the tests 
of composite samples of such producers’ milk. The average butter- 
fat test of at least 3 fresh milk samples of the milk of each of 11 
producers tested during the period December 1 through 15, 1963, 
ranged from .17 to .37 percent of butterfat content higher than 
the test reported by petitioner for each producer, with the average 
of the fresh milk tests for all producers involved being .28 percent 
of butterfat content greater than the average of the tests of 
composite samples of such producers’ milk. 


6. Because of the difference in the butterfat tests disclosed in 
Finding of Fact 5, the market administrator concluded, in effect, 
that he could not verify the results of the butterfat tests of com- 
posite samples of producer milk received at petitioner’s plant 
November 1 through 15 and December 1 through 15, 1963. The 
market administrator for the order issued underpayment notices 
to petitioner requiring that he pay producers on the basis of the 
market administrator’s tests for such periods. Petitioner has 
not paid his producers the amounts listed in such notices in the 
total amount of $179.70. The market administrator has been able 
to verify and accept petitioner’s reported tests since January 1964. 


CONCLUSIONS 


The evidence in this proceeding clearly demonstrates wide 
deviations in butterfat content between the composite milk sam- 
ples taken by petitioner and the fresh milk samples taken by 
employees of the market administrator. Such large deviations 
indicate that petitioner’s composite test figures are not truly 
representative of the butterfat content of the milk received at 
his plant from producers during the two periods involved herein. 


The random fresh milk sampling and testing technique em- 
ployed by the market administrator for the order is an accepted 
and approved method for the verification of the butterfat content 
of milk received by a handler from producers. See, e.g., In re 
Banner Dairies, 15 A.D. 355 (1956); In re Pet Milk Company, 
10 A.D. 322 (1951). In addition, the record indicates that in 81 
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percent of 107 fresh milk sampling and testing investigations 
conducted by the market administrator during 1963 the results 
thereof were within .10 percent of butterfat content of the results 
of the handler’s composite test figures. (See Finding of Fact 4.) 
In only two of such investigations was there a greater variance 
than .20 percent butterfat. These two variations of .26 and .28 
percent butterfat were found at petitioner’s plant for receipts of 
producer milk during the periods November 1 through 15 and 
December 1 through 15, 1963, respectively. The market adminis- 
trator consequently found that petitioner’s test results during 
these two periods were not reliable.2,_ This conclusion was further 
corroborated by the fact that on the basis of petitioner’s tests 
of producers’ milk petitioner disposed of more butterfat from his 
plant during November and December 1963 than he there received. 
We see nothing unreasonable or arbitrary, then, in the market 
administrator’s conclusion that, under the circumstances, he could 
not verify the petitioner’s producer pay tests and his plantwide 
average butterfat test figure. 


With the petitioner’s figures not capable of verification and 
justifiably found to be unreliable, the market administrator re- 
quired the handler to pay his producers on the basis of each 
producer’s random fresh milk sample tests for the two periods 
involved herein. These were the only reliable data available as 
the butterfat bases for producer payments and there is nothing 
arbitrary, unreasonable or illegal about this requirement. Ogden 
Dairy Co. v. Wickard, 157 F.2d 445 (7th Cir. 1946); In re 
Banner Dairies, supra; In re Pet Milk Company, supra. We do 
not hereby conclude, nor did the market administrator conclude, 
that the disallowance of petitioner’s composite test figures was 
caused by or based upon any unlawful or premeditated action on 
the part of petitioner. Rather, it is recognized that, for example, 
the method of taking and accumulating composite samples may 
cause erroneous butterfat test results. In fact, subsequent to the 
period involved herein and apparently as a result of petitioner’s 
modification of his method of accumulating composite samples 
no further significant deviations were found between the results 
of the testing of such samples and the results of the market ad- 
ministrator’s random fresh milk tests. 


2 There usually will be a slight difference between the butterfat content of a composite 
containing a sample of the producer’s milk for each day and the butterfat content determined 
on the basis of a number of fresh milk tests during the same period. A difference of .26 and 
.28 percent of butterfat content on a plantwide average butterfat test basis is clearly above 
any allowable tolerance or deviation. 
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The conclusions set forth above necessitate and include therein 
the additional conclusion that petitioner has failed to sustain his 
burden of proving that the issuance of the notices of underpay- 
ment was “not in accordance with law.” Cf. e.g., United States 
v. Rock Royal Cooperative, Inc. 309 U.S. 533 (1939) ; Bailey Farm 
Dairy Co. v. Jones, 61 F. Supp. 209 (E.D. Mo. 1945), aff’d, 157 
F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946) ; Wawa 
Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. Pa. 1944), 
aff'd, 149 F.2d 860 (3d Cir. 1945). All contentions of the parties 
presented for the record have been considered and whether or 
not specifically mentioned herein, any suggestions, requests, etc., 
inconsistent with this decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed. 


(No. 10,098) 


In re KENTUCKIANA LIVESTOCK MARKET, INC. P&S Docket No. 
3566. Decided September 1, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without filing and maintaining a reasonable bond or its equivalent 
as required by the act and the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Robertson and Robertson, Owensboro, Ky., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 13, 1965, by the Acting Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 
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Respondent filed an answer on August 9, 1965, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has filed a recommendation 
stating that respondent is now in compliance with the bonding 
requirements of the Act and regulations and that effectuation of 
the purposes of the Act does not appear to require that respondent 
be suspended as a registrant and recommending that the cease and 
desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is P. O. Box 572, 
Owensboro, Kentucky, is now and was at all times material herein 
engaged in the business of a dealer buying and selling in com- 
merce livestock on its own account and of a market agency selling 
in commerce livestock on a commission basis, and is now and 
was at all times material herein so registered with the Secretary 
of Agriculture. 


2.(a) During the period from September 18, 1963, to the date 
of the execution of the complaint, respondent maintained a surety 
bond in the amount of $25,000 to secure performance of its obliga- 
tions as a market agency selling in commerce livestock on a com- 
mission basis, and a surety bond in the amount of $5,000 to secure 
performance of its obligations as a dealer buying and selling in 
commerce livestock on its own account. 


(b) On the basis of the volume of respondent’s market agency 
transactions during the fiscal year ending July 31, 1964, respond- 
ent was required under the Act and the regulations to increase to 
$46,000 the amount of the bond maintained by it to secure per- 
formance of its market agency obligations. 


(c) On the basis of the volume of respondent’s dealer trans- 
actions during the fiscal year ending July 31, 1964, respondent 
was required under the Act and the regulations to increase to 
$32,000 the amount of the bond maintained by it to secure per- 
formance of its dealer obligations. 


(d) On or about October 23, 1964 and again on or about 
November 16, 1964, respondent was informed by certified mail 
regarding such required increased bond coverages. Notwithstand- 
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ing such notices, to the date of the execution of the complaint, 
respondent continued to engage in business as a market agency 
and a dealer in commerce without furnishing the required in- 
creased bond coverages. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and 
the regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,094) 


In re H. L. SHELNUTT. P&S Docket No. 3568. Decided Septem- 
ber 7, 1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant under 
the act until he complies fully with the bonding requirements of the 
act and the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on July 14, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on August 6, 1965, in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Oklaunion, 
Texas, is now and was at all times material herein engaged in the 
business of a dealer buying and selling in commerce livestock on 
his own account, and is now and was at all times material herein 
so registered with the Secretary of Agriculture. 


2. The Vernon Stockyards Co., Inc., stockyard, Vernon, Texas, 
the Graham Livestock Commission Company stockyard, Graham, 
Texas, and the Olney Livestock Auction stockyard, Olney, Texas, 
hereinafter called the stockyards, were at all times material 
herein posted stockyards subject to the provisions of the Act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on March 18, 1962. By letter dated September 17, 1963, 
respondent was notified that his resumption of livestock dealer 
operations made it necessary that he furnish a new bond. On or 
about November 5, 1963 and December 20, 1963, respondent was 
further informed that he would have to furnish a new bond if 
he continued to engage in business as a livestock dealer in com- 
merce. Notwithstanding such notices respondent continued to 
engage in the business of buying and selling, at the stockyards, 
livestock on his own account without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements of the Act and the 
regulations. When respondent has complied fully with the bond- 
ing requirements of the Act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,095) 


In re GENE LIGHTMAN, INC., AND GENE LIGHTMAN. P&S Docket 
No. 3488. Decided September 9, 1965. 


Checks—Failure to pay when due—Suspension of registration— 
Cease and desist—Default 


The corporation respondent and the individual respondent are ordered to 
cease and desist from issuing insufficient funds checks in payment of 
livestock purchased and from failing to pay when due for such livestock, 
and the corporation respondent is suspended as a registrant under the 
act for a period of 60 days. 


Mr. Jerome S. Ducrest for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed July 13, 1965, to which respondents did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondents and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed June 1, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture. The respondent cor- 
poration is registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock for its own account and, together 
with the individual respondent Gene Lightman, it is charged with 
having violated the aforesaid Act and the regulations issued 
thereunder. 


Respondents have failed to file an answer to the Complaint 
within the time prescribed by Section 202.9(a) of the Rules of 
Practice Governing Proceedings under the Act (9 CFR 202.9 (a) ) 
and are in default, and such default, under the provisions of sub- 
section (c) of said section 202.9 (9 CFR 202.9(c)), constitutes 
an admission of the material allegations of fact in the Complaint. 


PROPOSED FINDINGS OF FACT 


1. The respondent Gene Lightman, Inc., hereinafter referred 
to as the corporation respondent, is a corporation organized and 
existing under the laws of the State of New Jersey. The corpor- 
ation respondent is controlled and operated by respondent Gene 
Lightman, hereinafter referred to as the individual respondent, 
who is its president, manager and sole owner. 


2. (a) The corporation respondent, whose address is Box 66, 
Westville, New Jersey, is now and was at all times mentioned 
herein registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock for its own account in commerce. 


(b) The individual respondent, whose address is c/o Gene 
Lightman, Inc., Box 66, Westville, New Jersey, operating in the 
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name of and under the registration and corporate cloak of the 
corporation respondent, at all times herein engaged in the busi- 
ness of buying and selling livestock as a dealer in commerce. 


3. The corporation respondent, and the individual respondent 
operating in the name of and under the registration and corporate 
cloak of the corporation respondent, in commerce, during the 
month of December 1964 purchased swine and, in payment for 
such swine, issued to the sellers of the swine checks on the cor- 
poration respondent’s bank account in the 1st County National 
Bank and Trust Co., Woodbury, New Jersey, which checks, when 
presented to said bank for payment, were returned unpaid because 
of insufficient funds in the corporation respondent’s bank account, 
as follows: 


No. 0 
Date of No. of Head Person From Amount of aa 
Purchase Purchased Whom Purchased Purchase Issued 
1964 
12/22 600 Yeager & Sullivan, Inc. $9,019.00 4454 
Camden, Ind. 
12/22 138 H. Henkel & Sons, Inc. 4,994.10 4470 


Secaucus, N. J. 


4. (a) The corporation respondent, and the individual re- 
spondent operating in the name of and under the registration 
and corporate cloak of the corporation respondent, in commerce, 
during the period from November 30 through December 22, 1964, 
purchased swine and failed to pay the seller of the swine, or his 
duly authorized agent, the full amount of the purchase price of 
such swine when payment was due, as follows: 


Date No. of 


of head Person from Amount of 
purchase purchased whom purchased purchase 
1964 
11/30 115 Nikolous Polen, Williamstown N. J. $3,931.20 
12/21 160 - 5,787.25 
12/12 660 Yeager & Sullivan, Inc., Camden, Ind. 9,019.00 
12/22 138 H. Henkel & Sons, Inc., Secaucus, N. J. 4,994.10 


(b) Respondents, as of the date of the issuance of this Com- 
plaint, have failed to pay the sellers of swine in the transactions 
described and listed in subparagraph (a) above the full amount 
of the purchase price shown in said subparagraph (a), as follows: 
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Purchase Amount presently 
Seller price owed 
Nikolous Polen $3,931.20 $3,931.20 
5,787.25 5,787.25 
~ $9,718.45 $9,718.45 
Yeager & Sullivan, Inc. 9,019.00 9,019.00 
H. Henkel & Sons, Inc. 4,994.10 2,506.64 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in the findings of fact, respond- 
ents have engaged in unfair and deceptive practices in violation 
of the Act (7 U.S.C. 213(a)) and Section 201.43(b) of the regu- 
lations (9 CFR 201.43(b)). 


PROPOSED ORDER 


(1) Respondent Gene Lightman, Inc., its officers, representa- 
tives, agents, and employees, directly or through any corporate 
or other device, shall cease and desist from: 


(a) Issuing checks in payment for livestock purchased in 
' commerce without having and maintaining on deposit in the 
bank upon which such checks are drawn sufficient funds to pay 
such checks; 


(b) Failing to pay when due the purchase price of live- 
stock purchased in commerce. 


Respondent Gene Lightman, Inc. is suspended as a registrant 
under the Act for a period of 60 days. 


(2) Respondent Gene Lightman, his representatives, agents, 
and employees, directly or through any corporate or other device, 
shall cease and desist from: 


(a) Issuing checks in payment for livestock purchased in 
commerce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks; 


(b) Failing to pay when due the purchase price of livestock 
purchased in commerce. 
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(No. 10,096) 


In re HAROLD G. CARNES. P&S Docket No. 3496. Decided Sep- 
tember 10, 1965. 


Bonding requirements—Checks—Failure to pay when due—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond, failing to pay when due for livestock 
purchased in commerce and issuing insufficient funds checks in pay- 
ment of such livestock and is suspended as a registrant under the act 
for 30 days and thereafter until he complies fully with the bonding 
requirements of the act and the regulations. 


Mr. Garrett N. Wyss for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 6, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et. seq.), instituted by a complaint filed March 30, 1965, by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
Respondent Harold G. Carnes is an individual, whose address is 
721 W. 3rd Avenue, Perryton, Texas, is registered with the Sec- 
retary of Agriculture under the act as a dealer buying and selling 
livestock in commerce for his own account and is charged with 
engaging in business as a dealer in commerce, buying and selling 
livestock for his own account, without filing and maintaining a 
reasonable bond or its equivalent to cover such dealer activities, 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon the respondent May 16, 1965. 
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At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 


1. (a) Respondent is an individual residing at 721 W. 3rd 
Avenue, Perryton, Texas. 


(b) Respondent is now and was at all times material herein 
engaged in the business of buying and selling in commerce live- 
stock on his own account. 


(c) Respondent is now and was at all times material herein 
registered with the Secretary of Agriculture as a dealer within the 
meaning of that term as used in the act. 


2. The Panhandle Livestock Commission Company stockyard, 
Guymon, Oklahoma, the Mrs. Huey Long Yard Co. stockyard, 
Tupelo, Mississippi, the West Point Livestock Auction, Inc. stock- 
yard, West Point, Mississippi, the Graves Livestock Co. stockyard, 
Winona, Mississippi, the Lipscomb Commission Company stock- 
yard, Como, Mississippi, and the Batesville Sales Company, Inc. 
stockyard, Batesville, Mississippi, hereinafter called the stock- 
yards, were at all times material herein posted stockyards subject 
to the provisions of the act. 


8. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
nated on November 29, 1958. Respondent, during the early part 
of 1963, resumed operations as a dealer. On or about February 
6, 1963, respondent was notified in writing that he must provide 
an adequate bond to cover his dealer operations. Between March 
7, 1963 and August 14, 1963, respondent was further notified on 
seven separate occasions, in writing, that if he continued to oper- 
ate as a dealer he would have to furnish the required bond. Not- 
withstanding such notices, respondent has continued to engage 
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in the business of buying and selling livestock at the stockyards 
on his own account without filing and maintaining a reasonable 
bond or its equivalent, as required by the act and the regulations. 


4. (a) Respondent, on or about the dates and in the trans- 
actions set forth below purchased livestock at the stockyards and 
failed to pay, when due, the full purchase price of such livestock. 


Date No. of Posted Stockyard 
1968 Head Where Purchased Amount 
August 8 84 Mrs. Huey Long Yard Co. $9,798.88 
Tupelo, Mississippi 
1964 
October 2 269 West Point Livestock Auction, 13,029.38 
Inc., West Point, Mississippi 
November 25 35 Lipscomb Commission Company 1,710.90 
Como, Mississippi 
November 16 15 Batesville Sales Company, Inc. 783.70 


Batesville, Mississippi 
November 23 16 ¥ 7 958.70 
November 30 35 " ” 1,870.72 


(b) Respondent, on or about October 3, 1964, in purported 
payment of the purchase price of 269 head of livestock purchased 
on October 2, 1964, at West Point Livestock Auction, Inc., West 
Point, Mississippi, as set forth in subparagraph (a) above, issued 
a check to West Point Livestock Auction in the amount of $13,- 
029.38, which check was returned by the bank upon which it was 
drawn because of insufficient funds in respondent’s account. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, after being notified 
on seven separate occasions, in writing, that if he continued to 
operate as a dealer he would have to furnish the required bond, 
as set forth in Finding of Fact 3, constitutes a willful violation 
of section 312(a) of the act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
The transactions and actions of respondent as set forth in Find- 
ing of Fact 4, constitutes a willful violation of section 312(a) of 
the act, supra, and section 201.43(b) of the regulations (9 CFR 
201.43(b)). Respondent should be ordered to cease and desist 
from such violations and be suspended as a registrant under the 
act for a period of 30 days and thereafter until he fully complies 
with the bonding requirements of the act and the regulations 
issued thereunder, as recommended by complainant. 
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PROPOSED ORDER 


Respondent shall cease and desist from (a) engaging in busi- 
ness in commerce in any capacity for which bonding is required 
under the act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the act and 
the regulations issued thereunder, (b) failing to pay, when due, 
the full purchase price of livestock purchased in commerce, and 
(c) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks. 

Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he complies fully with the 
bonding requirements of the act and the regulations issued there- 
under. At the request of respondent, when he demonstrates that 
he has fully complied with the bonding requirements of the act 
and the regulations, a supplemental order will be issued in this 
proceeding terminating this suspension after the 30-day period 
has expired. 

This order shall become effective on the 10th day after service 
- thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,097) 


In re KENNETH HOLT. P&S Docket No. 3556. Decided September 
10, 1965. 
Failure to pay when due—Checks—Insolvency—Suspension of registration 
Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and from issuing insufficient funds checks in pay- 


ment of such livestock and is suspended as a registrant under the act 
for 30 days and thereafter until no longer insolvent. 


Miss Eva S. Reifenberg for complainant. 
Mr. Walter Patrick, Lawrenceburg, Ky., for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed August 13, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 
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This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 28, 1965, by the 
Acting Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture. 
Respondent, Kenneth Holt, whose address is Route #2, Lawrence- 
burg, Kentucky, is registered with the Secretary of Agriculture 
under the act as a dealer to buy and sell livestock in commerce 
for his own account. It is charged in the complaint that the finan- 
cial condition of the respondent does not meet the requirements 
of the act (7 U.S.C. 204) and that respondent has wilfully vio- 
lated section 312(a) of the act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations issued thereunder (9 CFR 201.43 
(b)). 

Respondent filed an answer on July 12, 1965, in which he admits 
all the material allegations of the complaint. Since there is no 
issue as to any of the material allegations of the complaint, the 
matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice (9 
CFR 202.9(c)). 


FINDINGS OF FACT 


1. The following named stockyards, located in the State of 
Kentucky, are now and were at all times mentioned herein posted 
stockyards subject to the provisions of the act. 


Name of Stockyard Location in Kenutcky 
Garrard County Stockyards Co. Lancaster 
Bourbon Stock Yards Louisville 
Clay-Wachs Stock Yards, Inc. Lexington 


2. Respondent, whose address is Route #2, Lawrenceburg, 
Kentucky, is now and was at all times mentioned herein regis- 
tered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for his own account. 
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Date 
1965 


March 10 


March 17 
February 12 


February 19 
February 26 


March 5 
March 12 


Date 
1965 


March 17 


March 15 


March 8 


March 15 


March 8 
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3. Respondent’s current liabilities exceed his current assets. 
As of May 7, 1965, respondent’s current liabilities exceeded his 
current assets by approximately $45,509.30. 


Amount 
(dollars) 


3,341.70 


1,876.00 
4,018.39 


4,100.03 
937.20 
529.48 

1,868.95 




































4. Respondent, on or about the dates listed below, purchased | 
livestock in commerce for his own account and failed to pay, 
when due, the purchase price of such livestock, as follows: 


Posted Stockyard Where Purchased 


Clay-Wachs Stock Yards, Inc., 
Lexington, Kentucky 
” ” 


Garrard County Stockyards Co., 
Lancaster, Kentucky 
” ” 


5. Respondent, on or about the dates and in the amounts set 
forth below, in connection with debts incurred by him for livestock 
purchases in commerce, at posted stockyards, issued checks, in 
payment for such livestock, which checks were returned unpaid | 
by the bank upon which they were drawn because there were 
insufficient funds on deposit to his account to pay such checks: | 


Amount 

(dollars) Payee 

3,341.70 Clay-Wachs Stock Yards, Inc., 
Lexington, Kentucky 

1,065.09 Magner Livestock Company, 
Bourbon Stock Yards, 
Louisville, Kentucky 

2,022.85 Reed & Spalding, 
Bourbon Stock Yards, 
Louisville, Kentucky 

974.32 Montgomery-Mattingly Co., 

Bourbon Stock Yards, 
Louisville, Kentucky 

1,784.74 Claxon, Tatum and Embry, 
Bourbon Stock Yards, 
Louisville, Kentucky 

CONCLUSIONS 


By reason of Finding of Fact 3 hereof, respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 
204) ; and by reason of Findings of Fact 4 and 5, respondent has 
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wilfully violated section 312(a) of the act (7 U.S.C. 213(a)) and 
section 201.43(b) of the regulations issued thereunder (9 CFR 
201.43(b)). Respondent should be ordered to cease and desist 
from such violations as set forth in Findings of Fact 4 and 5 and 
since he is insolvent, as set forth in Finding of Fact 3, he should 
be suspended for a period of 30 days and thereafter until he dem- 
onstrates that he is no longer insolvent. Complainant recom- 
mends a 60-day suspension but we believe that a 30-day suspen- 
sion is more in line with recent orders in comparable proceedings. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce, and (2) issuing checks in payment for livestock purchased 
in commerce without having and maintaining on deposit in the 
bank upon which such checks are drawn sufficient funds to pay 
such checks. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent. At the request of respondent when he 
demonstrates that he is no longer insolvent and after the expira- 
tion of the 30 days suspension, a supplemental order will be issued 
in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,098) 


In re RON E. SANDERS, d/b/a TEXAS HORSE AUCTION COMPANY. 
P&S Docket No. 3508. Decided September 10, 1965. 


Market agency—Checks—Shippers’ proceeds—Records—Suspension of 
registration 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to remit consignment proceeds when 
due and issuing insufficient funds consignment proceeds checks, is 
ordered to establish a separate bank account for shippers’ proceeds and 
to keep records that fully disclose all transactions in his business under 
the act and is suspended as a registrant for a period of 60 days. 
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Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 11, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, (7 U.S.C. 181 
et seq.), instituted by a complaint issued April 15, 1965, by the 
Director, Packers and Stockyards Division, Consumer and Mar- 
‘keting Service, United States Department of Agriculture. The 
respondent is registered with the Secretary of Agriculture as a 
market agency under the Act, and is charged with violating cer- 
tain provisions of the Act and the regulations promulgated there- 
under. On June 10, 1965, the respondent filed an answer to the 
complaint in which he admitted some of the material allegations 
of the complaint and neither admitted nor denied the remaining 
allegations. 


The respondent’s failure to specifically admit, deny, or explain 
certain of the allegations constitutes an admission of each of such 
allegations under the provisions of section 202.9(b) of the rules 
of practice (9 CFR 202.9(b)). The admission of the material 
facts constitutes a waiver of hearing under the provisions of 
9 CFR 202.9(b). 


PROPOSED FINDINGS OF FACT 


1. Respondent Ron E. Sanders, d/b/a Texas Horse Auction 
Company, is an individual whose address is Box 233A, Route 1, 
Bedford, Texas. Respondent is now and was at all times material 
herein registered with the Secretary of Agriculture as a market 
agency selling in commerce horses and mules on a commission 
basis. 
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2. The Texas Horse Auction Company stockyard, Irving, Texas, 
hereinafter called the stockyard, was at all times material herein 
a posted stockyard subject to the provisions of the Act. 


3. During the month of December 1964, respondent used funds 
received as proceeds from the sale of livestock consigned to him 
for sale on a commission basis at the stockyard for purposes of 
his own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that, as of December 31, 1964, respondent had out- 
standing checks issued to consignors of livestock in the amount 
of $3,647.98, which, together with a bank overdraft of $385.81, 
resulted in a deficit of $4,033.79 in funds available to pay ship- 
pers’ proceeds. 


4. Respondent, at the stockyard, on or about the dates set forth 
below, sold livestock consigned to him for sale on a commission 
basis and failed to remit to the consignors, when due, the net 
proceeds received from the sale of their livestock. 


Date ae: Amount of Net 
1964 Consignor Proceeds Due 
September 2 A. M. Owsley $ 80.75 
November 4 Garland Shockey 36.00 
November 4 G. A. Herron 237.42 
November 4 C. L. Roark 33.00 
November 11 Robin Powers 99.75 
November 25 D. Brown 51.50 
November 25 Bob Riddell 80.75 
December 2 J. Doyle Brown 113.15 
December 2 R. D. Proctor 61.50 
December 2 Roy Parker 43.65 
December 2 C. E. Garrell 26.00 
December 2 S. L. Sherman 123.02 
December 2 Boswell Farm 50.00 
December 2 C. F. Wooten 95.95 
December 2 Charles D. Johnson 60.33 
December 9 W. D. Moore 114.00 
December 9 Russell Dean 127.35 
December 16 David Holybee 221.68 
December 16 Al Finney 39.50 
December 16 Mrs. George Clark 53.00 
December 16 Sig Harrison 40.05 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph 4 above, in purported payment of the net 
proceeds due the consignors from the sale of their livestock on a 
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commission basis at the stockyard, as set forth in paragraph 4 
above, issued checks in the amounts set forth in paragraph 4 
above, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s custodial account. 


6. Respondent, during the year 1964, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in this business as a market agency under 
the Act, in that respondent failed to keep (1) a general ledger 
containing accounts showing assets, liabilities, income, expenses 
and net worth, (2) monthly reconciliations of bank accounts, and 
(3) sales recaps. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph 3 herein, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and sections 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in paragraph 4 herein, respond- 
‘ent has wilfully violated sections 307 and 312(a) of the Act, 
supra, and section 201.43(a) of the regulations (9 CFR 201.43 


(a)). 


By reason of the facts set forth in paragraph 5 herein, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act, supra. 


By reason of the facts set forth in paragraph 6 herein, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


In view of the seriousness of the violations thus found, it is 
believed that the 60-day suspension of respondent’s registration 
under the Act recommended by the complainant is reasonable and 
should be adopted. 


PROPOSED ORDER 


Respondent shall cease and desist from (a) using funds re- 
ceived as proceeds from the sale of livestock handled on a com- 
mission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, (b) failing to remit to consignors, when 
due, the net proceeds received from the sale of livestock sold on 
a commission basis, and (c) issuing checks to consignors in pay- 
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ment for livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks. 


Respondent shall (1) deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “custodial account for shippers’ proceeds,” 
or by some similar designation, and to maintain such account in 
conformity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42), and (2) keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions in- 
volved in his business as a market agency under the Act, includ- 
ing a general ledger containing accounts showing assets, liabili- 
ties, income, expenses and net worth, monthly reconciliations of 
bank accounts, and sales recaps. 


Respondent’s registration under the Act is suspended for a 
period of 60 days. 


(No. 10,099) 


In re JOHN H. SPANG. P&S Docket No. 3567. Decided September 
14, 1965. 


Records—Insolvency—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and is ordered to keep records that fully disclose 
all transactions involved in his business under the act. 


Mr. Donald E. Graham for complainant. 
O’Brien & O’Brien, Oelwein, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 13, 1965, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging that respond- 
ent’s financial condition did not meet the requirements of the 
Act and that respondent violated certain provisions of the Act. 
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Respondent filed an answer on August 13, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on all allegations contained in the complaint. In a financial 
statement submitted to the Packers and Stockyards Division, 
respondent demonstrates that, at present, his current assets 
exceed his current liabilities. Complainant has filed a recommen- 
dation stating that it is satisfied from an investigation that 
respondent’s present financia] condition meets the requirements 
of the Act and recommending that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is East Mission Street, Straw- 
berry Point, Iowa, is now, and was at all times material herein, 
a dealer, within the meaning of the Act, registered with the 
Secretary of Agriculture to buy livestock in commerce for his 
own account. 


2. At the time of the issuance of the complaint, respondent’s 
current liabilities exceeded his current assets and at all times 
from on or about December 31, 1964, up to the date of the 
issuance of the complaint, respondent’s current liabilities ex- 
ceeded his current assets. As of March 31, 1965, respondent’s 
current liabilities exceeded his current assets by approximately 
$71,332.99. 


3. Respondent, during the period December 31, 1964, through 
March 31, 1965, operated in commerce as a livestock dealer while 
his current liabilities exceeded his current assets. 


4. Respondent, during the period from on or about December 
31, 1964, through March 31, 1965, in connection with his live- 
stock dealer operations under the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent, during such 
period, failed to keep a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondent has violated sections 312 (a) 
and 401 of the Act (7 U.S.C. 218(a), 221). 
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Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer under the Act while his current liabilities exceed his 
current assets. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business under the Act including, among other things, a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,100) 


In re J. C. BENNER AND JACK L. GILL, d/b/a HUGOTON LIVESTOCK 
AUCTION COMPANY AND BENNER AND GILL CATTLE COMPANY. 
P&S Docket No. 2799. Decided September 15, 1965. 


Prior order amended as to J. C. Benner 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 e¢ seq.), an 
order was issued on July 20, 1962, in part, suspending “respond- 
ents as registrants under the Act for a period of 30 days and 
thereafter until they are no longer insolvent.” Complainant 
has recommended that such suspension be held in abeyance to 
permit respondent J. C. Benner to obtain employment with another 
registrant, provided that he does not operate in any capacity 
for which registration is required under the Act and in which 
he would incur personal financial obligation, until] he has demon- 
strated that he is no longer insolvent. 
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Accordingly, the suspension of respondent J. C. Benner as a 
registrant under the Act contained in the order of July 20, 1962, 
is hereby held in abeyance provided that he shall not operate 
in any capacity for which registration is required under the 
Act and in which he would incur personal financial obligation, 
until he has demonstrated that he is no longer insolvent. The 
order of July 20, 1962, shall remain in full force and effect in 
all other respects. 


(No. 10,101) 


In re O. B. MCCAMPBELL, d/b/a HICO COMMISSION COMPANY. 
P&S Docket No. 3540. Decided September 15, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in 
any capacity for which bonding is required under the act and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and regulations thereunder. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed May 27, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, 
charging that respondent violated the bonding provisions of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 24, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 
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FINDINGS OF FACT 


1. Hico Livestock Company stockyard, Hico, Texas, hereinafter 
called the stockyard, is now, and was at all times material herein, 
a posted stockyard subject to the provisions of the Act. 


2. Respondent, O. B. McCampbell, is an individual doing busi- 
ness as Hico Commission Company, Hico, Texas. 


3. (a) During the period September 25, 1961 through Novem- 
ber 24, 1964, respondent was registered and bonded in various 
partnerships to engage in market agency and dealer operations 
under the trade name of Ranger Auction Company. The bonds 
provided to secure such operations were terminated. 


(b) On or about November 4, 1964, respondent submitted 
an application to be registered as a market agency and dealer 
under the trade name of Hico Commission Company. Such appli- 
cation was not accompanied by the required bonds. 


(c) During the period from December 17, 1964, through 
February 4, 1965, respondent engaged in business as a market 
agency at the stockyard, selling livestock in commerce on a 
commission basis, without filing and maintaining a reasonable 
bond or its equivalent, notwithstanding the fact that the Area 
Supervisor, Packers and Stockyards Division, United States De- 
partment of Agriculture for the Area that includes the State 
of Texas, by letters dated November 4, 1964, November 19, 1964 
and February 2, 1965, had notified respondent of such bond 
requirement under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208 and 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and regulations 
thereunder. 
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This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


































(No. 10,102) 


In re GEORGE C. MCDONNELL, d/b/a TEXOMA CATTLE COMPANY. 
P&S Docket No. 3554. Decided September 15, 1965. 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant 
until he complies fully with the bonding requirements of the act and 
the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 18, 1965, by the \ 
Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as 
a market agency selling livestock in commerce on a commission 
basis and is charged with engaging in business as a market 
agency in commerce without filing and maintaining a reasonable 
bond or its equivalent to cover such market agency activities 
as required by the act and the regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent June 23, 1965. 


On July 6, 1965, respondent filed an answer in which he failed 
to deny the material allegations of the complaint. Accordingly, 
the matter was referred to John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation 
or hearing pursuant to section 202.9 (c) of the rules of practice 
(9 CFR 202.9 (c)). On August 11, 1965, the hearing examiner 
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filed a report recommending that respondent be found to have 
violated the act as charged, be ordered to cease and desist from 
such violation, and be suspended as a registrant under the act 
for a period of 30 days and thereafter until he complies with 
the bonding requirements of the act and the regulations issued 
thereunder. No exceptions were filed to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Respondent, George C. McDonnell, is an individual doing 
business as Texoma Cattle Company whose address is Highway 
82 East, Whitesboro, Texas. Respondent is now and was at all 
times material herein engaged in business as a market agency 
selling livestock in commerce on a commission basis, and is now 
and was at all times material herein so registered with the 
Secretary under the act. 


2. The Texoma Cattle Company stockyard, Whitesboro, Texas, 
was at all times material herein a posted stockyard subject to 
the provisions of the act. 


3. The surety bond which respondent maintained to secure 
performance of his market agency obligations under the act 
terminated November 4, 1964. On or about October 19, 1964, 
respondent was informed of such termination date and was in- 
formed that he would have to furnish a new bond if he con- 
tinued to operate as a market agency under the act. On Jahuary 
11, March 15, March 24 and April 6, 1965, respondent was further 
notified in writing that if he continued to operate as a market 
agency he would have to furnish the required bond. Notwith- 
standing said notices, respondent has continued to engage in the 
business of selling livestock at the stockyard on a commission 
basis without filing and maintaining a reasonable bond or its 


equivalent. 


CONCLUSIONS 


Respondent’s operation in business under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 3, 
constitutes a willful violation of section 312 (a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See, e.g., In re 
Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 23 
A.D, 1104 (1964). Respondent should be ordered to cease and 
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desist from the violation of section 312 (a) of the act found 
herein and respondent should be suspended as a registrant under 
the act until he has achieved full compliance with the bonding 
requirements of the act and the regulations issued thereunder, 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding 
is required by the act and the regulations issued thereunder 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements of the act and 
the regulations issued thereunder. When respondent demonstrates 
that he has fully complied with the bonding requirements of the 
act and the regulations issued thereunder, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,103) 


In re HUGH B. POWELL, d/b/a POWELL LIVESTOCK COMPANY. 
P&S Docket No. 3525. Decided September 15, 1965. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant 
until he fully complies with the bonding requirements of the act and 
the regulations issued thereunder. 


Mr. Garrett N. Wyss for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed May 6, 1965, by the 
Director, Packers and Stockyards Division, Consumer and Mar- 
keting Service, United States Department of Agriculture. Re- 
spondent is registered with the Secretary under the act as a 
market agency to buy and sell livestock in commerce on a com- 
mission basis and is charged with engaging in business as a 
market agency in commerce without filing and maintaining a 
sufficient bond or its equivalent to cover such market agency 
activities as required by the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 
practice were served upon the respondent May 8, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner,, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9 (c) of the rules of practice. On August 
12, 1965, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged, be 
ordered to cease and desist from such violation and be suspended 
as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. 
No exceptions were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Hugh B. Powell, is an individual doing business 
as Powell Livestock Company whose address is Smithfield, North 
Carolina. Respondent is now and was at all times material 
herein engaged in business as a market agency buying and selling 
livestock in commerce on a commission basis and is now and 
was at all times material herein so registered with the Secretary 
under the act. 

2. The Powell Livestock Company stockyard, Smithfield, North 
Carolina, was at all times material herein a posted stockyard 
subject to the provisions of the act. 


3. During the period October 30, 1959, to May 5, 1965, respond- 
ent maintained a surety bond in the amount of $5,000 to secure 
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performance of his obligations as a market agency buying and 
selling livestock in commerce on a commission basis. On the 
basis of the volume of respondent’s market agency transactions 
during the year ending December 31, 1964, respondent was 
required under the act and the regulations issued thereunder 
to increase to $17,000 the amount of the bond maintained by him 
to secure performance of his market agency obligations. On or 
about January 12 and March 2, 1965, respondent was informed 
of such required increased bond coverage. Notwithstanding such 
notices, respondent has continued to operate as a market agency 
at the stockyard without furnishing the required increased bond 
coverage. 


CONCLUSIONS 


Respondent’s operation in business under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 
3, constitutes a willful violation of section 312 (a) of the act 
(7 U.S.C, 213(a)) and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29 and 201.30). See, e.g., 
In re Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 
. 23 A.D. 1104 (1964). Respondent should be ordered to cease and 
desist from the violation of section 312 (a) of the act found herein 
and respondent should be suspended as a registrant under the act 
until he has achieved full compliance with the bonding require- 
ments of the act and the regulations issued thereunder, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act in any capacity for which bonding 
is required by the act and the regulations issued thereunder with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until he 
complies fully with the bonding requirements of the act and the 
regulations issued thereunder. When respondent demonstrates 
that he has fully complied with the bonding requirements of the 
act and the regulations issued thereunder, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 10,104) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS 
IN THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. 
P&S Docket No. 1146. Decided September 16, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including September 23, 1967. 


Mr. Gerald P. Summers for Packers and Stockyards Division, Consumer 
and Marketing Service. 
Sahn, Shapiro & Epstein, New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on September 16, 1963 
(22 A.D. 1003), continuing in effect to and including September 
23, 1965, an order issued on August 22, 1960 (19 A.D. 830), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


On August 20, 1965, a petition was filed on behalf of the 
respondent, Forest Poultry Corp., requesting that the current 
temporary schedule of rates and charges be extended to and in- 
cluding September 23, 1967. 


Prior to the issuance of the order of August 22, 1960, anuthor- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 
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Since the parties are agreed, the petition is granted and the 
order of August 22, 1960, is continued in effect during the life 
of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective on September 24, 1965. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of live poultry. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on September 24, 1965, and 
remain in effect to and including September 23, 1967, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,105) 


‘In re E. A. PAYNE, d/b/a JAMESTOWN LIVESTOCK COMMISSION 
MARKET. P&S Docket No. 3577. Decided September 21, 1965. 


Market agency and dealer—Checks—Failure to pay when due— 
Bond—Registration—Cease and desist—Suspension—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
the purchase price of livestock purchased in commerce, issuing checks 
in payment for livestock purchased in commerce without maintaining 
sufficient funds on deposit in the bank on which they are drawn to 
pay such checks, engaging in business in any capacity for which regis- 
tration and bonding are required without registering and without filing 
and maintaining a reasonable bond or its equivalent, and is suspended 
as a registrant under the act. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed July 29, 1965, by the Director, Packers and Stock- 
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yards Division, United States Department of Agriculture, 
charging that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.) 


On August 30, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Jamestown Livestock Commission Market stockyard, James- 
town, Pennsylvania, hereinafter called the stockyard, is now, 
and was at all times material herein, a posted stockyard subject 
to the provisions of the Act. 


2. Respondent, E. A. Payne, an individual doing business as 
Jamestown Livestock Commission Market, Jamestown, Penn- 
sylvania, was at all times material herein engaged in business 
as a dealer and market agency within the meaning of the Act. 


3. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a market agency 
under the Act. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and issued 
checks in purported payment of the purchase price thereof which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds in respondent’s account. 


Date No. of Head Purchased From Amount 

October 16, 1964 10 Scio Auction Co. $1,021.85 
Scio, Ohio 

October 23, 1964 11 Scio Auction Co. 800.58 
Scio, Ohio 

November 27, 1964 18 Terra Alta Stock- 1,361.11 
yards, Inc. 


Terra Alta, W. Va. 


5. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 4 above. 
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6. Respondent in the transactions set forth in Finding of 
Fact 4, above, purchased the livestock as a dealer for his own 
account, notwithstanding the fact that respondent had not regis- 
tered with the Secretary of Agriculture as a dealer under the 
Act and had not furnished bond to cover such dealer operations. 


7. The surety bond maintained by respondent to secure his 
market agency obligations under the Act was terminated on July 
31, 1964. The Area Supervisor, Packers and Stockyards Division, 
United States Department of Agriculture, for the Area that in- 
cludes the State of Pennsylvania, by letters dated July 6, 1964, 
August 4, 1964 and September 3, 1964, notified respondent of 
such termination date and informed him that he would have to 
furnish the required bond if he continued to engage in business 
as a market agency in commerce after July 31, 1964. Notwith- 
standing said notices, respondent continued to engage in business 
as a market agency in commerce, buying and selling livestock 
at the stockyard on a commission basis, without filing and main- 
taining a reasonable bond or its equivalent as required by the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 through 
7, it is concluded that respondent has wilfully violated sections 
303, 307 and 312(a) of the Act (7 U.S.C. 203, 208 and 213(a)) 
and sections 201.10, 201.29, 201.30 and 201.43(b) of the regu- 
lations (9 CFR 201.10, 201.29, 201.30 and 201.43(b) ). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the purchase price of livestock 
purchased in commerce ; 

(2) Issuing checks in payment for livestock purchased in 
commerce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks; and 

(3) Engaging in business in any capacity for which registra- 
tion and bonding are required under the Act and the regulations, 
without registering and without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the 
regulations. 
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Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until such time as he fully 
complies with the bonding requirements of the Act and the regu- 
lations. When respondent complies fully with the bonding require- 
ments of the Act and the regulations, a supplemental order will 
be issued in this proceeding terminating the suspension after 
the 15-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 10,106) 


In re VICTOR KOENIG, d/b/a KOENIG SALE BARN. P&S Docket 
No. 3338. Decided September 22, 1965. 


Market agency and dealer—Financial condition—Violations—Shippers’ 
proceeds—Checks—Accounts and records—Surety bond—Suspension 


Respondent is suspended as a registrant under the act for a period of 45 
days and thereafter until he is no longer insolvent; respondent shall 
cease and desist from misusing shippers’ proceeds; failing properly 
to maintain the custodial accounts for shippers’ proceeds; issuing checks 
in payment of livestock purchased in commerce without having and 
maintaining on deposit in the bank upon which such checks are drawn 
sufficient funds to pay such checks, and is ordered to maintain a custo- 
dial account in accordance with section 201.42 and to keep adequate 


records. 
Mr. Jerome S. Ducrest for complainant. 


Mr. David K. Clark, Manhattan, Kansas, for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the hearing examiner 
issued a recommended decision and a recommended order follow- 
ing an oral hearing upon the complaint and answer. 


The respondent has not filed exceptions to the recommended 
decision and order. Upon consideration of the entire record the 
hearing examiner’s recommended decision is adopted as the final 
decision in this proceeding. The hearing examiner’s recommended 
order is also adopted as the final order in this proceeding and, 
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including the suspension of respondent as a registrant under the 
act, shall become effective October 4, 1965. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


The complaint in this disciplinary proceeding under the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the act, alleges that during speci- 
fied periods in 1964 the respondent, a registered market agency 
and dealer, had current liabilities in excess of current assets 
and was unable to meet his current obligations as they became 
due in the usual course of business (Complaint, III) ; improperly 
used funds received by him from the sale of livestock consigned 
to him by shippers, thereby causing a shortage in the shippers’ 
proceeds account (Complaint, IV) ; engaged in dealer operations 
after termination of his bond and without providing a new bond 
(Complaint, V); purchased livestock as a dealer and issued 
checks in payment therefor which were returned unpaid because 
of insufficient funds (Complaint, VI); and failed to keep full 
and correct records of his market agency and dealer transactions 

. (Complaint, VII). On the basis of these allegations, it is charged 

that respondent’s financial condition does not meet the require- 
ments of the act (7 U.S.C. 204), and that respondent violated 
sections 304, 307, 312(a) and 401 of the act (7 U.S.C. 205, 208, 
213(a), 221) and sections 201.29, 201.40, 201.41, and 201.42 of 
the regulations (9 CFR 201.29, 201.40, 201.41, 201.42). 


Respondent’s answer admits the jurisdictional allegations of 
the complaint and generally denies the substantive allegations. 
Specifically, the answer alleges that respondent had assets in an 
amount greater than set forth in the complaint and was able to 
meet his current financial obligations as they became due (An- 
swer, paragraph 3); admits the shortage in shippers’ proceeds 
but alleges that the shortage was caused by a “bookkeeping error” 
and was “made up” (Answer, paragraph 4) ; alleges that, to his 
knowledge, information and belief, his dealer-operations were 
covered by a bond (Answer, paragraph 5) ; denies that he issued 
insufficient fund checks and alleges that the checks were issued 
by his agents and employees, that respondent was unaware of 
such issuance, and that the checks were not paid because of un- 
authorized debits by the bank in respondent’s dealer account 
(Answer, paragraph 6); and alleges that any lack of proper 
books and records was due to failure by the bookkeeper to prepare 
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certain records and keep other records currently posted (Answer, 
paragraph 7). 


A hearing was held before Benj. M. Holstein, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, at Junction City, Kansas, and both parties presented 
evidence. David Clark, Attorney at Law, Manhattan, Kansas, 
represented the respondent, and Jerome S. Ducrest, Office of the 
General Counsel,, United States Department of Agriculture, 
appeared as counsel for complainant, After the hearing, com- 
plainant filed suggested findings, conclusions and order, and a 
supporting brief, but nothing has been received on behalf of 
respondent. 


FINDINGS OF FACT 


1. The Koenig Sale Barn stockyard, Junction City, Kansas, 
hereinafter called the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act (Complaint and Answer). 


2. Respondent Victor H. Koenig, whose address is care of 
Koenig Sale Barn, Junction City, Kansas, is now and was at all 
times mentioned herein registered with the Secretary of Agri- 
culture as a market agency to sell livestock on a commission basis 
at the stockyard and as a dealer to buy and sell livestock in 
commerce for his own account (Complaint and Answer). 


3. As of June 13, 1964, respondent had current liabilities 
in the total sum of $27,043.86 and current assets in the total 
sum of $187.00 resulting in an excess of current liabilities over 
current assets of $26,856.86, and respondent was unable to meet 
his current financial obligations as they became due in the usual 
course of business (Comp. Ex. 9, 10, 13; Tr. pp. 107-113, 131-136). 


4. During June 1964, respondent used funds received by him 
from the sale of livestock consigned to him for sale on a commis- 
sion basis, for his own purposes and for purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to consignors, thereby endangering the faithful and 
prompt accounting for such net proceeds and the payment thereof 
to such consignors. As of June 13, 1964, respondent had checks 
outstanding which had been drawn on his custodial or shippers’ 
proceeds account in the Central National Bank, Junction City, 
Kansas, in the total sum of $4,222.71, and a bank balance of 
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$1,781.72 plus a deposit in transit of $122.10, for a total credit 
balance of $1,903.82, resulting in a deficiency in shippers’ pro- 
ceeds of $2,318.89 (Answer, paragraph IV; Comp. Ex. 12; Tr. 
pp. 132-135). 


5. In the following dealer transactions, respondent, acting 
through employees or agents, purchased livestock for his own 
account in commerce and in payment therefor issued checks which 
were returned unpaid when presented for payment because of 
insufficient funds in respondent’s general bank account (Comp. 
Ex. 1-8, inc; Tr. pp. 13-14, 29, 36-38, 47-50, 52-53, 61-63, 72-75, 
98-99, 114-119) : 


Date of Hogs Check 
Check Seller Purchased Amount No. 
5/19/64 Osage City Livestock Co. 79 $2,804.53 767 
5/20/64 Ross Stice 24 858.00 890 
5/21/64 Marysville Livestock 205 7,049.08 892 

Commission Company 
5/23/64 Bob Rightmier 6 207.40 737 
5/23/64 Ross Stice 28 910.43 900 


5/29/64 Lawrence Ebert 27 942.27 801 


6. During 1964, respondent failed to keep accounts and rec- 
ords which fully and correctly disclosed all transactions involved 
in his business, in that respondent did not maintain a general 
ledger of accounts for his dealer business showing assets, liabil- 
ities, income, expenses and net worth, and failed to post the 
general ledger for his market agency business for the period 
from March 31 to June 18, 1964 (Answer, paragraph 7; Tr. pp. 
111, 149). 


7. By letter dated February 17, 1964, from the area supervisor 
of the Packers and Stockyards Division at Kansas City, respond- 
ent was notified that his dealer surety bond would be terminated 
by the insurance carrier effective March 8, 1964, and that a new 
surety bond would be necessary for dealer operations after that 
date. Respondent thereupon notified the area supervisor in 
writing that he had applied for new bond coverage and that a 
properly executed bond would be forwarded to the Kansas City 
office of the Packers and Stockyards Division. Such notification 
was received in that office on March 9, 1964 (Comp. Ex. 16). 
Prior thereto, respondent had requested his insurance agent to 
write a new bond effective as of the date of termination of the 
old bond, and the insurance agent indicated to respondent that 
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he would do so, whereupon respondent continued to operate as 
a dealer after March 8, 1964. A new bond was delivered by the 
insurance agent on June 15, 1964, but due to error or misunder- 
standing on the part of the insurance agent the bond had an 
effective date of May 20, 1964. Between March 9 and May 19, 
1964, respondent operated as a dealer buying and selling live- 
stock in commerce for his own account without a surety bond 
(Comp. Ex. 16; Tr. pp. 176-178, 204, 222-223, 266-268, 270-279). 


CONCLUSIONS 
I 


As of June 13, 1964, respondent was insolvent and could not 
meet his current obligations as they fell due in the usual course 
of business. On that date, based on information derived from 
respondent’s records and from what he told Charles Sercer, the 
Packers and Stockyards Division auditor who made the audit, 
respondent had current assets of $187 and current liabilities of 
$27,043.86 resulting in an excess of liabilities over assets of 
almost $27,000. The details of the audit appear in complainant’s 
exhibits 9 through 14. 


Respondent claims assets of approximately $20,000 as of June 
13, 1964 rather than $187 (Answer, paragraph III), but it appears 
that this claim is based upon past due and questionable accounts 
and notes receivable which Sercer classified as “other” assets, 
and which he did not take into account in determining respond- 
ent’s working capital (Comp. Ex. 10, 13; Tr. pp. 133-134). 
Respondent’s counsel challenged this classification at the hearing 
and maintained that Sercer thereby failed to consider all of 
respondent’s assets (Tr. pp. 155-157). 


There is no substance to this contention. Even if we add 
$20,000 to respondent’s current assets, his current liabilities 
would still be greater by about $7,000. However, the classification 
which Sercer made was proper. He testified that he treated items 
which were collectible within one year as current assets and 
those which were not collectible within one year as “other” assets, 
and that he treated liabilities in the same manner. This is 
standard accounting procedure. MacFarland and Ayers, Account- 
ing Fundamentals (2nd ed., 1947) 13; Paton, Accountant’s Hand- 
book (8rd ed., 1944) 38, 1189; Shannon, Legal Accounting (1951) 
308-311; Committee on Accounting Procedures, American Insti- 
tute of Accountants, Bulletin No. 30; Accounting Research and 
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Terminology Bulletins, American Institute of Certified Public 
Accountants, Bulletin No. 48, p. 21. Sercer testified that the 
classification which he used had been regularly followed by the 
Packers and Stockyards Division for many years (Tr. p. 157). 
The items in question were past due and several years old, and 
they were based solely upon what respondent told Sercer and 
could not be verified by any written documents. Under the cir- 
cumstances, Sercer considered their collectibility doubtful and 
therefore classified them as “other” assets. We find nothing im- 
proper in this procedure and conclude that respondent’s financial 
condition was correctly determined. In re Cooper Commission Co., 
19 A. D. 160 (1960) ; In re Southern Buyers Inc., 14 A.D. 811 
(1955). 

Respondent’s answer admitted a shortage of $2,318.89 in his 
custodial account as alleged in the complaint (Answer, para- 
graph 4; Comp. Ex. 12), but he contested the audit figures which 
showed overdrafts of $21,694.87 in his dealer account as of June 
13, 1964 (Comp. Ex. 13, 14). He claims that the Central National 
Bank of Junction City, Kansas, wrongfully debited this account 
in the sum of $3,500 by reason of a past due note and that, in 
addition, several outstanding checks were mistakenly written on 
this bank rather than the Home National Bank of Arkansas 
City, Kansas, where, according to respondent, he had opened 
another dealer account (Tr. pp. 231-233, 238-239). It is sufficient 
to say that even if these contentions were supported by the 
record, which is not the case (Tr. pp. 121-122, 259-261), respond- 
ent’s current liabilities would not be significantly reduced. The 
checks purportedly written on the wrong bank account totalled 
about $1,720 (Comp. Ex. 14; Tr. p. 259). This amount plus 
the allegedly wrongful debit would reduce the overdraft shown 
in the audit by only $4,220. Also, respondent himself admitted 
that he was overdrawn to the extent of “$19,000 or a little over 
$19,000” in his dealer account (Tr. pp. 248, 258). 


Of course, the fact that respondent, or others acting in his 
behalf, may have paid some of the holders of the insufficient 
fund checks after the audit, would have no effect upon respond- 
ent’s financial status as of June 13, 1964, and Sercer acted 
properly in declining to consider such payments (Tr. p. 164, 199- 
200). Some of the checks were merely exchanged for notes pay- 
able, and at best the total of such payments or exchanges reduced 
respondent’s liabilities by less than half (Tr. pp. 243-245, 261). 
At the hearing in December 1964, two witnesses testified that 
they were still holding insufficient fund checks issued to them 
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by respondent’s employees in May 1964 in payment for hogs 
sold to respondent, and that they had not received payment of 
any part of the amounts due. These unpaid checks totalled 
$8,818.41 (Comp. Ex. 1, 4, 5; Tr. pp. 18-14, 52-53). A third 
witness testified that he subsequently received part payment 
after he had sought legal advice (Comp. Ex. 7, 8; Tr. pp. 74-75). 
A fourth witness testified that he received payment about four 
months after he had taken the check (Comp. Ex. 6; Tr. p. 69). 
It is thus quite apparent that respondent was unable to meet his 
current obligations as they fell due in the usual course of business. 


An excess of current liabilities over current assets and in- 
ability to meet current obligations as they fall due in the usual 
course of business constitutes insolvency within the meaning 
of the act (7 U.S.C. 204). It is concluded that as of June 13, 
1964, respondent’s current liabilities exceeded his current assets 
and that he was unable to meet his current obligations as they 
fell due in the usual course of business and was therefore insol- 
vent, and that such insolvency should be considered as continuing 
until respondent demonstrates that he is no longer insolvent. 
In re W. I. Bowman, 23 A.D. 1074 (1964) ; In re Midwest Live- 
stock Commission Company, et al., 23 A.D. 816 (1964); In re 
Kenneth P. Williams, 21 A.D. 1429 (1962); In re Clement J. 
Conrad, 21 A.D. 1426 (1962) ; In re Martin Livestock Sales, Inc., 
21 A.D. 1211 (1962); In re Dave Smith, 20 A.D. 1225 (1961) ; 
In re Washington Hog Market, Inc., 20 A.D. 848 (1961). 


II 


With respect to the misuse of shippers’ proceeds, respondent’s 
answer admits the shortage of $2,318.89 in the shippers’ proceeds 
or custodial account as of June 13, 1964. At the hearing, this 
was confirmed by respondent’s bookkeeper (Tr. pp. 209, 215). 
That the shortage was caused by improper use by respondent of 
the funds in the account is established by the evidence. Four 
hundred dollars was withdrawn from the custodial account for 
deposit in respondent’s general account to meet respondent’s 
payroll, and this transfer was with respondent’s knowledge and 
approval (Tr. pp. 196-197, 212-213, 224, 258). It is clear that 
respondent was using the “float” in the shippers’ proceeds account 
for his own purposes. Shippers’ proceeds are trust funds and 
their use by respondent in the manner disclosed by the evidence 
is a violation of the act and the regulations. Harry C. Daniels v. 
United States 242 F.2d 39 (7th Cir. 1957) ; In re W. I. Bowman, 
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23 A.D. 1074 (1964) ; In re Harry C. Daniels, 12 A.D. 1113 (1953) ; 
In re Bowles Livestock Commission Company, 5 A.D. 886 (1946). 
It is immaterial that W. O. Homer, owner of the physical property 
comprising the Koenig Sale Barn, had made arrangements to 
reimburse and did in fact subsequently reimburse the bank for 
its payment of checks drawn on the custodial account in excess 
of the available balance in the account (Tr. pp. 193-195, 206- 
207, 225). In re Shannon & Farrell, 7 A.D. 951 (1948). It was 
respondent’s obligation and duty under the act and regulations 
to see to it that there were funds in the custodial account at all 
times in an amount sufficient to cover all outstanding obligations. 
This he did not do, and the shortages were not made good until 
after they were revealed by the audit. 


It is concluded that respondent used funds belonging to shippers 
and held in trust by respondent for the benefit of shippers, for 
purposes other than the payment of lawful marketing charges 
and remittance to shippers, thereby endangering the faithful and 
prompt accounting for such funds, as charged in the complaint. 
By so doing, respondent engaged in an unfair and deceptive 
practice, failed to render reasonable stockyard services, and failed 
to observe just and reasonable practices, in violation of sections 
304, 307, and 312(a) of the act (7 U.S.C. 205, 208, 213(a)), 
and in violation of the regulations under the act (9 CFR 201.40, 
201.41, 201.42). Respondent should be ordered to cease and desist 
from this practice and to maintain the custodial account in the 
manner required by the act and regulations. 


III 


Witnesses for complainant testified that six checks drawn on 
respondent’s dealer account in the Central National Bank, Junc- 
tion City, Kansas, in payment for hogs which they had sold to 
respondent, were returned unpaid because of insufficient funds 
in the account (Finding 5). The purchases were made and the 
checks issued and signed by respondent’s agents and employees 
(Tr. pp. 250-253). Respondent maintains that he was unaware 
that the checks had been written until they were returned un- 
paid (Tr. pp. 226-230), but this is no defense to the charge. When 
respondent’s agents and employees made the purchases in ques- 
tion, they were acting within the scope of their employment or 
office. They had specific authority to sign checks for such pur- 
chases and had done so on previous occasions with respondent’s 
knowledge and approval (Tr. pp. 7-8, 42, 46, 60-61, 72, 91-92). 
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Respondent was responsible for their activities as a matter of 
law (7 U.S.C. 223). The issuance of insufficient fund checks 
in payment for livestock constitutes an unfair and deceptive 
practice in violation of section 312 (a) of the act (7 U.S.C. 213 (a) ). 
In re Ronald Emberton, 23 A.D. 1109 (1964) ; In re Midwest Live- 
stock Commission Co., 23 A.D. 816 (1964); In re M. J. Rogers, 
23 A.D. 630 (1964). Respondent should be ordered to cease and 
desist from this practice. 


IV 


The auditor testified that he found no general ledger for the 
dealer operations and that the general ledger with respect to 
the market agency operations had not been posted for a period 
of about three months prior to the audit (Tr. pp. 111-112, 135- 
136). Respondent’s testimony with respect to his records shows 
nothing to the contrary (Tr. pp. 233-236). As above noted, 
respondent’s answer admitted the allegations in the complaint 
as to the records, which allegations were also proved by Sercer’s 
testimony. The only defense is that set forth in the answer, to the 
effect that respondent had entrusted these functions to his book- 
keeper and was unaware that the bookkeeper had failed to per- 
form them until the matter was called to respondent’s attention 
during the audit (Answer, Paragraph 7). A registrant may 
delegate the task of keeping proper books and records but he 
cannot delegate the responsibility for failure to do so. The com- 
plete absence of a general ledger for the dealer business and the 
failure to post the market agency general ledger for almost 
three months, indicates not merely oversight on respondent’s 
part but a disregard of what was required by the act and regu- 
lations. It is concluded that respondent failed to prepare and 
maintain the records described above, and thereby failed to keep 
such accounts and records as would fully and correctly disclose 
all transactions involved in his business as a market agency and 
dealer, in violation of section 401 of the act (7 U.S.C. 221). In 
re Midwest Livestock Commission Co., 23 A.D. 816, (1964); In 
re W. I. Bowman, 23 A.D. 1074 (1964). Respondent should be 
ordered to prepare and maintain the necessary books and records, 
as required by the act and regulations. 


V 


Respondent admits and the evidence shows that he engaged 
in dealer operations in the interval between March 8, 1964, when 
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his dealer bond was terminated by the carrier, and May 20, 1964, 
when his new bond became effective (Tr. pp. 28-42, 141, 263, 
Comp. Ex. 15). However, the evidence also shows that on or 
before March 8, respondent directed his insurance agent to pro- 
cure a new bond and to make the new bond effective as of the 
date of cancellation of the old bond, but that the agent mistakenly 
took May 20 instead of March 8 as the cancellation date of the 
old bond (Tr. pp. 222, 278-279). 


The new bond was delivered to Homer’s office in the Koenig 
Sale Barn on June 15, by Killian, the insurance agent, and Homer 
testified that Killian represented the bond to be retroactive to 
the date of expiration of the old bond (Tr. pp. 203-204). Mrs. 
Claire Pickering was present in Homer’s office on this occasion 
and she testified that the agent said the bond was “continuous” 
(Tr. pp. 266-269). Koenig and Sercer were also present when 
the bond was delivered, and Sercer testified that he called atten- 
tion to the fact that the bond was effective on May 20 and not 
March 8, but he also admitted that he understood from Killian 
that he (Killian) had been told to make the bond retroactive to 
the date of cancellation of the old bond and that Killian believed 
May 20 to have been the cancellation date (Tr. pp. 277-278). 
From all of the evidence, there would appear to be no doubt that 
respondent had properly instructed Killian, who failed to follow 
instructions for some reason. When respondent discovered on 
June 15, 1964, that the bond was not fully retroactive, he sought 
to recall it (Tr. pp. 271-273). We conclude that, under the cir- 
cumstances, respondent was justified in believing that his dealer 
operations after March 8 were or would be covered by an adequate 
surety bond, and that the lack of coverage between March 9 and 
May 19, 1964, was due to an error by the insurance agent and 
not to any knowing or careless disregard for the bonding require- 
ments on respondent’s part. Accordingly, a cease and desist 
order with respect to this violation is not necessary. 


It is concluded that respondent should be suspended as a regis- 
trant under the act for a period of 45 days and thereafter until 
he demonstrates that he is no longer insolvent, as recommended 
by complainant. This suspension is based upon respondent’s 
violations other than those involving the lack of bond coverage. 


It is also concluded that complainant’s recommendation with 
respect to a cease and desist order should be adopted, except 
that respondent should not be ordered to cease and desist from 
operating without a bond. 
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It is further concluded that respondent should be ordered to 
make deposits in and withdrawals from the custodial account as 
required by the regulations, and to keep proper records of his 
business operations, as recommended by complainant. 


ORDER 


Respondent is suspended as a registrant under the act for a 
period of 45 days and thereafter until] he demonstrates that he 
is no longer insolvent. 


Respondent shall cease and desist from: 


1. Using shippers’ proceeds for purposes of his own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of proceeds to shippers; 


2. Failing properly to maintain the custodial account for 
shippers’ proceeds; 


3. Issuing checks in payment of livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into his possession as agent in a bank account 
separate from the general or private account or accounts in which 
his own funds are deposited and such account shall be designated 
as “Custodial Account for Shippers’ Proceeds” or by a similar 
identifying designation. Such account shall be drawn upon only for 
the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as com- 
pensation for his services, and for payment of lawful marketing 
charges, and shall be kept in a manner that will clearly reflect 
the handling of the funds in compliance with the requirements 
of section 201.42 of the regulations. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a market agency and as a dealer in commerce, 
including a general ledger of accounts for both of his business 
operations, his market agency operations and his dealer opera- 
tions, showing assets, liabilities, income, expenses, and net worth, 
and shall post regularly and currently such general ledger of 
accounts and all other accounts and records pertaining to said 
business operation. 
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This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 10,107) 


In re HOWARD MELTON. P&S Docket No. 3555. Decided September 
23, 1965. 


Dealer—Checks—Failure to pay when due—Accounts and 
records—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce; issuing 
checks in payment of livestock purchased in commerce without having 
and maintaining on deposit in the bank upon which such checks are 
drawn sufficient funds to pay such checks, and respondent shall keep 
such accounts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in his business under the act. 


Mr. Ronald D. Cipolla for complainant. 
Jones & Jones, Forest City, North Carolina, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 18, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging that respondent violated 
the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations, in 
various respects. 


On August 30, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth 
in the complaint, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the 
allegations set forth in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent, an individual whose address is 415 Clay Street, 
Forest City, North Carolina, is now, and was at all times material 
herein, a dealer within the meaning of the Act. 


2. The Asheville Livestock Yard, Asheville, North Carolina, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provisions 
of the Act. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account at the stockyard, and subsequent to the time of purchase, 
issued checks, in the amounts set forth below, in purported partial 
payment of the purchase price thereof, which checks were re- 
turned unpaid by the bank upon which they were drawn because 
of insufficient funds. 


Date No. of Purchased Amount of Amount 
1964 Head From Purchases of Checks 
December 4 148 Asheville $11,819.11 $5,932.51 
Live Stock 
Yard 
December 11 95 Asheville 8,797.05 4,417.42 
Live Stock 
Yard 


4. Respondent failed to pay, when due, the full amount of 
the purchase price of the livestock referred to in Finding of 


Fact 3 herein. 


5. Respondent, during the period from on or about December 
1, 1964, through on or about March 23, 1965, in connection with 
his dealer operations under the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business, in that respondent failed 
to keep: (a) a general ledger of accounts showing assets, liabil- 
ities, income, expenses, and net worth, (b) an accounts payable 
ledger, (c) monthly bank reconciliations, and (d) a record of all 
of the checks issued. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 
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By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment of livestock purchased in 
commerce without having and maintaining on deposit in the 
bank upon which such checks are drawn sufficient funds to pay 
such checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the Act, including, among others: (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) an accounts payable ledger, (c) monthly bank 
reconciliations, and (d) a record of all of the checks issued. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 10,108) 


In re JiM WILEY AND J. T. PRESSLEY, d/b/a MANSFIELD COMMIS- 
SION COMPANY. P&S Docket No. 3502. Decided September 24, 
1965. 


Market agency—Shippers’ proceeds—Increased bond coverage— 
Failure to assess proper selling commission—Accounts and 
records—Cease and desist—Custodial account—Consent 


Respondents are ordered to cease and desist from operating as a market 
agency in commerce while their current liabilities exceed their current 
assets; misusing shippers’ proceeds; failing to maintain properly their 
custodial account for shippers’ proceeds; operating as a market agency 
in commerce without furnishing and maintaining a reasonable bond 
or its equivalent; charging a different compensation for services fur- 
nished by them at a posted stockyard than the rates and charges filed 
with the Secretary; issuing accounts of sale to consignors which fail to 
show the full, true, and correct name of the purchaser; and taking 
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livestock consigned to them for sale on a commission basis into their 
own accounts without disclosing to the consignors that respondents 
were the purchasers of the livestock, and are ordered to maintain a 
custodial account in accordance with section 201.42. 


Mr. Jerome S. Ducrest for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on April 9, 1965, charges re- 
spondents with various violations of the Act and the regulations. 
In an Amended Answer filed on September 8, 1965, respondents 
admit the allegations in the Complaint, and submit to the juris- 
diction of the Secretary in the matter, waive oral hearing and 
the report of the Examiner, and consent to the issuance of a 
specified order with findings of fact and conclusions based upon 
the allegations contained in the Complaint. Complainant has 
recommended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Mansfield Commission Company stockyard, Mansfield, 
Texas, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the Act. 


2. Respondents, whose business address is Box 396, Mansfield, 
Texas, are now and were at all times mentioned herein registered 
with the Secretary of Agriculture as a market agency to buy and 
sell livestock on a commission basis at the stockyard. 


3. Respondents, at the stockyard, during the period from 
October 31 through November 30, 1964, operated as a market 
agency selling livestock on a commission basis while their current 
liabilities exceeded their current assets. 


4. Respondents, during the months of October and November 
1964, used funds received as proceeds from the sale, at the stock- 
yard, of livestock consigned to them for sale on a commission 
basis for purposes of their own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
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proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors, and failed to maintain properly their cus- 
todial account for shippers’ proceeds, in that: 


(a) Respondents, as of October 31, 1964, had a shortage in 
shippers’ proceeds in the amount of $9,523.02. As of said date, 
respondents had outstanding checks drawn on their custodial 
account for shippers’ proceeds in the amount of $34,892.31 and 
had, to offset said checks, a bank balance of $24,267.79 and cur- 
rent proceeds receivable in the amount of $1,101.50, or a total 
of only $25,369.29, resulting in said deficiency in shippers’ pro- 
ceeds of $9,523.02. 


(b) Respondents, as of November 30, 1964, had a shortage in 
shippers’ proceeds in the amount of $12,215.82. As of said date, 
respondents had outstanding checks drawn on their custodial 
account for shippers’ proceeds in the amount of $19,988.37 and 
proceeds payable in the amount of $721.37, or a total of $20,709.74, 
and had only a bank balance of $8,493.92 to offset said checks and 
proceeds payable, resulting in said deficiency in shippers’ pro- 
ceeds of $12,215.82. 


5. Respondents, at the stockyard, operated as a market agency 
without furnishing the required increased bond coverage required 
by the Act and the regulations. On the basis of the volume of 
respondents’ livestock transactions at the stockyard during the 
period from August 18, 1963, through December 31, 1963, re- 
spondents were required to increase from $10,000 to $40,000 the 
amount of bond maintained by them to secure the performance 
of their financial obligations. On or about November 3, 1964, 
respondents were informed of such required increased bond cov- 
erage in writing. On November 24, 1964, respondents were again 
notified by certified mail of the requirement of the increased bond 
coverage. Notwithstanding said notices, respondents continued 
to operate as a market agency at the stockyard without furnish- 
ing the required increased bond coverage. 


6. Respondents, at the stockyard, in 16 transactions specified 
in the Complaint, and in other similar transactions at divers 
other times during the period from October 15 through November 
26, 1964, in connection with the sale of livestock consigned to 
them for sale on a commission basis, failed to assess the proper 
and lawful selling commission as prescribed by respondents’ 
tariff then on file with the Secretary of Agriculture and in effect 
at the time of such transactions. 
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7. Respondents, at the stockyard, in six transactions specified 
in the Complaint, and at divers other times during the months of 
October and November 1964, sold livestock consigned to them for 
sale on a commission basis and, in accounting to the consignors 
for the sale of their livestock, issued accounts of sale which showed 
merely initials or initial-numeral designations as the purchasers 
instead of the full, true and correct names of the purchasers. 


8. Respondent J. T. Pressley, at the stockyard, in five trans- 
actions specified in the Complaint, and at divers other times dur- 
ing the months of October and November 1964, took livestock con- 
signed to respondents for sale on a commission basis into his 
individual account and, in accounting to the consignors for the 
sale of their livestock, respondents issued accounts of sale which 
failed to show that their livestock had been purchased by respond- 
ent Pressley but instead merely showed the numeral designation 
“78” as the purchaser. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 8 
above, it is concluded that respondents have violated sections 303, 
304, 306 (f), 307 and 312(a) of the Act and sections 201.29, 201.30, 
201.40, 201.41, 201.42, 201.43 and 201.57 of the regulations. 

Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


(1) Operating as a market agency, in commerce, while their 
current liabilities exceed their current assets; 

(2) Using funds received from the sale, in commerce, of live- 
stock consigned to them for sale on a commission basis for pur- 
poses of their own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to 
shippers; 

(3) Failing to maintain properly their custodial account for 
shippers’ proceeds; 

(4) Operating as a market agency, in commerce, without fur- 
nishing and maintaining a reasonable bond or its equivalent as 
required by the Act and the regulations; 









1230 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 1230 


(5) Charging, demanding or collecting a greater or lesser or 
different compensation for services furnished by them at a posted 
stockyard than the rates and charges specified in the schedule of 
rates and charges filed with the Secretary of Agriculture and in 
effect at the time such rates or charges are charged, demanded, 
or collected; 


(6) Issuing accounts of sale to consignors which fail to show 
the full, true, and correct name of the purchasers; and 


(7) Taking livestock consigned to them for sale on a commis- 
sion basis into their own accounts without disclosing to the con- 
signors that respondents were the purchasers of the livestock. 


Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
bank account separate from the general or private accounts in 
which respondents’ own funds are deposited and such proceeds 
account shall be designated “Custodial Account for Shippers’ 
Proceeds” or by a similar identifying designation. Such account 
shall be drawn upon only for the purposes for which shippers’ 
proceeds may properly be used as set forth in section 201.42 of 
the regulations. 


This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties. 


(No. 10,109) 


In re KEN W. JACKSON. P&S Docket No. 3583. Decided Septem- 
ber 28, 1965. 


Dealer—Insolvency—Checks—Failure to pay when due—Cease and desist— 
Consent—Suspension of registration 


Respondent is ordered to cease and desist from failing to pay when due the 
purchase price of livestock purchased in commerce; and issuing checks 
in payment for livestock purchased in commerce without maintaining 
sufficient funds on deposit in the bank on which they are drawn to 
pay such checks. Respondent is suspended as a registrant under the 
act for 60 days and thereafter until such time as he demonstrates that 
he is no longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Mr. Herbert W. Delaney, Jr., Denver, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed August 11, 1965, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging respondent with being in- 
solvent within the meaning of the Act (7 U.S.C. 204) and with 
violating certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On September 10, 1965, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. 


FINDINGS OF FACT 


1. Brush Livestock Commission Company, Inc. stockyard, 
Brush, Colorado, K & R Livestock Commission Company, Inc. 
stockyard, Broomfield, Colorado, and Weld County Livestock 
Commission Company stockyard, Greeley, Colorado, hereinafter 
referred to as the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of 
the Act. 


2. Respondent, whose address is Route 1, Box 605, Gill, Colo- 
rado, was at all times material herein, engaged in business as a 
livestock dealer in commerce, buying and selling livestock in com- 
merce for his own account and is now, and was at all times mate- 
rial herein, registered with the Secretary of Agriculture as a 
dealer under the Act. 


3. Respondent’s current liabilities presently exceed his current 
assets. As of July 14, 1965, respondent’s current liabilities ex- 
ceeded his current assets by approximately $56,615.75. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and issued 
checks in purported payment of the purchase price thereof which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds in respondent’s account. 
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No. of 


1965 Head Purchased From Amount 
May 27 72 Brush Livestock Commission Co., Inc. $10,156.98 
June 3 195 ” = 24,649.22 

4 96 Weld Livestock Commission Co. 10,514.60 
q 57 K & R Livestock Commission Co., Inc. 5,807.11 
10 14 Brush Livestock Commission Co., Inc. 1,382.07 
14 59 K & R Livestock Commission Co., Inc. 9,862.73 


5. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 4 above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204), and by reason of the facts set forth in Findings 
of Fact 4 and 5, it is concluded that respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay when due the purchase price of livestock 
purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the bank 
on which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after 
the 60-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 10,110) 


In re St. Louis NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided September 30, 1965. 


Modification of rates and charges 


Respondent is authorized to change the current temporary schedule of rates 
and charges as requested in its petition filed August 31, 1965. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent is 
now operating under an order issued on June 19, 1964 (23 A.D. 
653), continuing in effect to and including June 30, 1966, an order 
issued on May 17, 1962 (21 A.D. 454), authorizing assessment 
of the current temporary schedule of rates and charges. 

By a petition filed on August 31, 1965, the respondent requested 
authority to modify, as soon as possible, the order of May 17, 
1962, as extended, in certain respects. Notice of the petition and 
its contents was published in the Federal Register on September 
24, 1965 (30 F.R. 12263), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a desire 
to be heard. By a document filed on September 8, 1965, the St. 
Louis Live Stock Exchange, for its members, the Farmers Live 
Stock Marketing Association, and the Producers Live Stock 
Marketing Association concurred in the modifications requested 
by respondent. 

The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 

Since the parties are agreed, the order of May 17, 1962, is 
modified so as to authorize the respondent to change the current 
temporary schedule of rates and charges as requested in the 
petition filed by respondent on August 31, 1965. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
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provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 10,111) 


In re UNITED FRUIT DISTRIBUTORS, INC. PACA Docket No. 9351. 
Decided September 8, 1965. 


Revocation of license—False statements in application 


Where it is found, after issuance of license, that application therefor con- 
tained false and misleading statements, the license is revoked. 


_ Mr. Richard W. Merryman for complainant. 
Mr. William D. O’Neill, Buffalo, New York, for respondent. 
Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
In this administrative proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a, et 
seq.), complainant seeks revocation of the license granted to 
respondent under the act on the ground that respondent’s appli- 
cation for the license contained wilfully false information. 


A hearing was held upon the complaint and answer. The hear- 
ing examiner issued a recommended decision and order August 
10, 1965, containing proposed findings of fact and conclusions 
to the effect that respondent’s application for a license contained 
false and misleading statements and a proposed order revoking 
respondent’s license under the act. Respondent has not filed 
exceptions thereto. 


Upon consideration of the record the hearing examiner’s rec- 
ommended decision and order are adopted as the final decision 
and order herein and, therefore, respondent’s license under the 
act is hereby revoked, effective September 20, 1965. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a, 
et seq.), hereinafter called the act, in which complainant seeks 
revocation of the license granted to respondent under the act on 
the ground that respondent’s application for the license contained 
wilfully false information. 


The complaint was served on respondent March 14, 1964. On 
April 21, 1964, after respondent had failed to answer the com- 
plaint, the hearing examiner filed a report in which he found 
respondent in default, concluded that the license had been obtained 
through false statements in the application, as charged, and rec- 
ommended revocation of the license. Thereafter, following sev- 
eral extensions of time which respondent requested to permit the 
filing of exceptions to the report, the hearing examiner granted 
respondent’s motion to reopen the proceeding, respondent filed its 
answer denying the charges, and an oral hearing was held and 
evidence received in Rochester, New York, on December 8, 1964. 


The hearing was held before Benj. M. Holstein, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture. Richard W. Merryman, Office of the General 
Counsel, United States Department of Agriculture, appeared as 
counsel for complainant. Respondent was represented by William 
D. O’Neill, Attorney at Law, Buffalo, New York. 


After the hearing, respondent filed a motion to dismiss the 
proceeding and complainant filed an answer to the motion, but 
the hearing examiner deferred ruling on the motion pending 
review of the entire record and the filing of a recommended de- 
cision. Thereafter, complainant filed suggested findings and con- 
clusions and a supporting brief. Although respondent’s counsel 
requested and was granted three extensions of time to file sug- 
gested findings and conclusions, nothing has been submitted on 
respondent’s behalf. 


FINDINGS OF FACT 


1. Respondent, United Fruit Distributors, Inc., is a New York 
corporation whose address is 900 Jefferson Road, Rochester, New 
York (Answer). 
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2. Pursuant to the licensing provisions of the act, license num- 
ber 186371 was issued to respondent corporation on May 24, 1960, 
and was renewed annually thereafter until January 3, 1964, on 
which date the license was suspended and is presently in suspen- 
sion (Answer). 


3. The license described in Finding 2 was issued to respondent 
corporation on the basis of information contained in an applica- 
tion dated May 9, 1960, signed by Sarah E. Rizzo. Said applica- 
tion represented that said Sarah E. Rizzo was president and sec- 
retary and holder of eighty per cent of the capitial stock of re- 
spondent corporation, that Charles Kaiser was vice-president and 
holder of ten per cent of the capital stock, and that Patricia 
Nester was secretary and holder of ten per cent of the capital 
stock, and stated that none of the aforesaid persons had been 
adjudicated or discharged as a bankrupt within three years pre- 
ceding the date of the application (Comp. Ex. 1; Tr. pp. 13-16). 


4. According to the corporate records, the officers and share- 
holders of respondent corporation on May 9, 1960, and continu- 
ously up to the date of the hearing in this proceeding, were An- 

_thony J. Rizzo, president and treasurer and holder of fifty per 
cent of the capital stock, and Sarah E. Rizzo, vice-president and 
secretary and holder of fifty per cent of the capital stock. On 
May 6, 1960, the said Anthony J. Rizzo had been discharged as a 
bankrupt pursuant to an adjudication of bankruptcy on a petition 
filed by him in the United States District Court for the Western 
District of New York on January 15, 1960 (Comp. Ex. 5, 6, 8). 


5. If the application submitted on behalf of respondent corpor- 
ation had shown that Anthony J. Rizzo was president and treas- 
urer and holder of fifty per cent of the capital stock, and that the 
said Anthony J. Rizzo had received a discharge in bankruptcy 
on May 6, 1960, in accordance with the facts, no license would 
have been issued to the corporation unless it posted a bond as 
authorized by section 4(e) of the act (7 U.S.C. 499d(e)). 


6. The aforesaid Anthony J. Rizzo and Sarah E. Rizzo, as sole 
officers and shareholders of respondent corporation, were respon- 
sible for the fact that respondent’s application withheld material 
information and contained false and misleading statements. 


CONCLUSIONS 


In support of the charge that respondent’s application for a 
license contained false and misleading statements, complainant 
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offered in evidence a copy of the application and copies of the 
corporate minutes and corporate stock book. Respondent’s appli- 
cation, the contents of which are not in dispute, lists Sarah E. 
Rizzo as president and secretary and eighty per cent shareholder, 
Charles Kaiser as vice-president and ten per cent shareholder, 
and Patricia Nester as secretary and ten per cent shareholder. 
It does not mention Anthony J. Rizzo in any capacity (Comp. 
Ex. 1; Answer; Tr. p. 138). Sarah E. Rizzo is the wife of An- 
thony J. Rizzo (Tr. p. 102). 


However, the minutes of the corporation show that at the first 
meeting of the Board of Directors held April 22, 1960, which was 
some two weeks prior to the date of the application, Anthony J. 
Rizzo was elected president and treasurer and Sarah E. Rizzo 
was elected vice-president and secretary, and the corporate stock 
book shows that on April 26, 1960, the corporation issued fifty 
shares of stock to Anthony J. Rizzo and fifty shares to Sarah E. 
Rizzo, comprising the total stock issued (Comp. Ex. 5, pp. 35-48; 
Comp. Ex. 6). Neither the minutes nor the stock book show 
Charles Kaiser or Patricia Nester as officers or shareholders. 


Respondent contends that the corporate records are incorrect. 
It admits that Anthony J. Rizzo was president and treasurer and 
a fifty per cent shareholder at the time of the complaint and 
answer, but asserts that he was not an officer or shareholder in 
May 1960 when the application was filed, and did not become an 
officer or shareholder until six months later (Answer). It ap- 
pears that the corporation was organized in April 1960, and that 
the records of corporate proceedings had thereafter were not 
prepared contemporaneously but were completed and brought up 
to date for the first time in December 1963 (Tr. p. 66). Respond- 
ent claims that due to mistakes made when this was done, An- 
thony J. Rizzo is incorrectly listed in the corporate records as 
an officer and shareholder as of April 22, 1960 (Tr. pp. 84, 166- 


167). 


Paul T. Missal, a member of the legal firm in Rochester, New 
York, which represented the corporation at the time, testified for 
the complainant that the corporate minute book and corporate 
stock book were brought to the firm’s offices by Anthony J. Rizzo 
in December 1963 to be filled in and brought up to date, that this 
was done on the basis of information supplied by Anthony J. 
Rizzo, and that the minute book and stock book accurately and 
completely reflected such information (Tr. pp. 65-74, 81-85, 89). 
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Missal also testified that he subsequently had conversations with 
Mrs. Rizzo and that she may have supplied some of the informa- 
tion or procured some of the signatures which were needed (Tr. 
pp. 78-81). 


The testimony of the Rizzos differs from that of Missal. An- 
thony J. Rizzo testified that he was in Miami, Florida, in Decem- 
ber 1963 when the corporate records were brought up to date, 
that he had no conversations with Missal concerning the corporate 
records, that he was not an officer or stockholder in the corpora- 
tion when it was organized, and that Missal incorrectly caused 
the corporate records to show otherwise. He also stated that 
about five or six months after such organization he became presi- 
dent and a fifty per cent shareholder and that this was his status 
at the time of hearing (Tr. pp. 162-167). Mrs. Rizzo testified 
that it was she who supplied the information to the attorneys 
in December 1963 for completion of the corporate records, and 
that her husband was not with her on that occasion but in Florida, 
where he remained until April 1964 (Tr. pp. 122-124, 128-129, 
132-134, 146). 


_ In our view, the weight of the evidence establishes that An- 

thony J. Rizzo was in fact the president and treasurer and the 
holder of fifty per cent of the capital stock of the corporation on 
May 9, 1960, when the application was submitted. His signature 
appears on the Ratification of First Meeting of Directors of the 
corporation, and the minutes recite that at this meeting, held on 
April 22, 1960, Anthony J. Rizzo was elected president and treas- 
urer (Comp. Ex. 5, pp. 42, 49). When Rizzo was asked whether 
or not the signature on the ratification document was made by 
him, his answers were inconclusive (Tr. pp. 167-168). However, 
Mr. Rizzo admitted his signature on respondent’s answer to the 
complaint in this proceeding (Tr. pp. 189, 195), and although 
the hearing examiner does not claim to be a handwriting expert 
it would appear that this latter signature and the one described 
above were made by the same person. Also, both of these signa- 
tures are similar to several other signatures of Anthony J. Rizzo 
appearing in the minutes, at least one of which Mr. Rizzo ac- 
knowledged as “probably” his (Comp. Ex. 5; Tr. pp. 171, 187- 
188), and they are also similar to the signature on a lease which 
he admits having signed for the corporation on April 28, 1960 
(Comp. Ex. 9, p. 11; Tr. p. 194). It is, of course, immaterial 
whether the above described “Ratification of First Meeting” was 
signed by Rizzo in Missal’s office in December 1963 or at some 
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other time or place. Whenever or wherever affixed, his signature 
on this document constitutes acknowledgement and ratification 
by him of all action taken by the Board of Directors on April 22, 
1960, including his election as president and treasurer of the 


corporation. 


If the officers of the corporation on May 9, 1960 were as repre- 
sented in the application but were changed six months later, as 
respondent claims, this could have been done only by resignation 
of the incumbent officers, the acceptance of such resignations by 
the Board of Directors, and the election of new officers by the 
Board. There is no reference to any such procedure in the cor- 
porate minutes. Similarly, if the original shareholders were as 
shown in the application but were changed six months later when 
Anthony J. Rizzo became a shareholder, the stock record book 
would contain some indication thereof. This is not the case. The 
stock record book shows only the original issue of 100 shares on 
April 26, 1960, fifty to Anthony J. Rizzo and fifty to Sarah E. 
Rizzo, and no stock transfers are indicated (Comp. Ex. 6). 


Although the application for the license shows Sarah E. Rizzo 
as president of the corporation, her testimony was not consistent 
with that representation. She stated variously that she was an 
officer beginning in April 1960 but could not remember what 
office she held (Tr. pp. 114-115), that she was president and 
secretary at the time of the application (Tr. p. 139), that she 
thought she was president prior to July 1, 1961, but could not 
remember (Tr. p. 141), and that she knew only upon what she 
saw in the various exhibits which were shown to her (Tr. pp. 


142-143). 


There are various other items of evidence which weigh against 
the position taken by respondent. Anthony J. Rizzo testified that 
he did not handle any of the corporate affairs in 1960 (Tr. pp. 
158-159), but the corporate minutes show that he was elected 
chairman at the first meeting of the incorporators on April 22, 
1960 (Comp. Ex. 5, p. 4), and his name and address appears on 
the certificate of incorporation and on the receipt of the Secretary 
of State of New York showing the date of incorporation and the 
payment of fees (Comp. Ex. 5). On April 28, 1960, Anthony J. 
Rizzo executed a leasing agreement on behalf of the corporation 
(Comp. Ex. 9, p. 11), an action which was authorized to be taken 
only by the president of the corporation (Comp. Ex. 5, p. 23). 
And his testimony concerning the loss of the original corporate 
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records which, he claimed, would show when he first became an 
officer and shareholder of the corporation, was not consistent with 
the testimony of Mrs. Rizzo on this point. She stated that al- 
though the corporate minute book was lost at one time, she finally 
found it and brought it to Missal’s office in December 1963 (Tr. 
pp. 123, 124, 129-132, 178-180). 


Since the minutes and stock book are the formal written records 
of the corporation, they constitute the best evidence as to the 
identity of the corporate officers and shareholders, and such evi- 
dence should be rejected only if there is clear and convincing evi- 
dence to the contrary. It cannot be said that the evidence which 
contradicts the minutes and stock book is either clear or con- 
vincing. We conclude that Anthony J. Rizzo was president and 
treasurer of the respondent corporation and a fifty per cent 
shareholder on May 9, 1960, when the application was submitted; 
that he had been adjudicated a bankrupt and received a discharge 
in bankruptcy shortly prior to such submission; and that the 
application did not reveal these facts or indicate that Anthony 
J. Rizzo was in any way connected with the corporation. The 
application was therefore, wilfully false and misleading. 


Section 4(e) of the act (7 U.S.C. 499d(e) ), authorizes the Sec- 
retary to condition the issuance of a license upon the furnishing 
of a bond or other satisfactory assurance in any case where an 
officer of a corporate applicant or the holder of more than ten 
per cent of the capital stock of such applicant has, within three 
years of the date of the application, been adjudicated or dis- 
charged as a bankrupt. Complainant represents that if the ap- 
plication had revealed Anthony J. Rizzo’s connection with the 
corporation, no license would have been issued without a bond, 
and there is no reason to question this representation. 


Section 8c of the act (7 U.S.C. 499h(c) ), provides: 


(c) If, after a license shall have been issued to an appli- 
cant, the Secretary believes that the license was obtained 
through a false or misleading statement in the application 
therefor ... he may, after thirty days’ notice and an oppor- 
tunity for a hearing, revoke said license. . 


It is concluded that by reason of the false and misleading state- 
ments contained in respondent’s application, the license issued 
to respondent should be revoked. Any motions and requests in- 
consistent with the conclusions herein expressed are denied. 
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ORDER 


License No. 186371, issued to United Fruit Distributors, Inc., 
on May 24, 1960, is hereby revoked. 


(No. 10,112) 


Cuas. A. RoGEers & Sons v. MID-WEsT PRODUCE & FRUIT. PACA 
Docket No. 9572. Decided September 10, 1965. 


Untimely notice of rejection—Late delivery not material—Delivered sale— 
Breach of contract—Damages—Breach of warranty as to grade—Market value 


Where notice of rejection was not timely and respondent not damaged by 
late delivery, respondent liable for contract price less damages for 
complainant’s breach of contract as to grade. 


Complainant pro se. 
Mr. Albert E. Ellenson, Detroit, Mich., for respondent. 


Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a shipment of peaches in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Complain- 
ant was also served with a copy of the report of investigation. 
Since the amount of damages claimed is less than $1,500, the 
issues are submitted under the shortened procedure provided in 
the rules of practice (7 CFR 47.20). Pursuant to such procedure 
the parties were afforded opportunity to submit further evidence, 
though none was submitted. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Chas. A. Rogers, 
Sr., Chas. A. Rogers, Jr., and William M. Rogers, doing business 
as Chas. A. Rogers & Sons, whose address is P.O. Box 1088, 


Donna, Texas. 
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2. Respondent is an individual, Edward Geha, trading as Mid- 
West Produce & Fruit, whose address is 2631 Russell Street, 
Detroit, Michigan. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about July 18, 1963, in the course of interstate com- 
merce, complainant sold to respondent one truckload of U.S. Extra 
No. 1, 2” and up, peaches at the agreed price of $4 per 34, bushel 
DuAll crate, delivered Detroit, Michigan. Said contract was 
negotiated by McFaddin Distributing Company of Detroit, Michi- 
gan, whose Broker’s Standard Memorandum of Sale, dated July 
19, 1963, specifies the quantities sold as 400-500 crates of South- 
land peaches, balance Red Elbertas, followed by the phrase: 
“Note: To be delivered by 2 am Monday July 22nd.” 


4, On or about July 20, the contract of sale was amended and a 
second Broker’s Standard Memorandum of Sale, dated July 20, 
1963, was issued, which specifies, in relevant part, as follows: 


“264—3/, Du-al Crts. Southland Peaches $4.00 Crt. Del. 
264—”" ” ” Red Elbertas —* * 
ooo. >? ”? 9? ”? 9 3.75 ” %” 

All U.S. #1 Extra 2” up” 


All other terms of the contract were to remain unchanged. 


5. On or about July 19, 1963, complainant shipped one truck- 
load of peaches, which were certified as grading U.S. Extra No. 
1, 2 inch up, from Clarksville, Arkansas to respondent at Detroit, 
Michigan. The quantities shipped were 611 crates of Red El- 
bertas and 139 crates of Southlands. The truck was delayed 
enroute, and arrived at respondent’s place of business in Detroit 
at 6:30 a.m. on Monday, July 22. The truck driver immediately 
notified respondent of arrival of the shipment. 


6. Respondent examined the truckload at 1:00 a.m. on July 
23, and called for Federal inspection. This inspection was ‘“‘re- 
stricted to product in 5 stacks nearest rear and upper 2 layers 
from side door to front of trailer.” The peaches met quality re- 
quirements “but failed to grade U.S. Extra No. 1, 2 inches mini- 
mum only account condition.” 


7. Complainant was notified of the failure to grade by wire 
dispatched at 12:59 p.m., on July 23, and of the buyer’s rejection 
of the load by wire dispatched at 4:39 p.m., on July 23. Com- 
plainant authorized Nathan Gilbert and Sons, of Detroit, to handle 
the shipment, and notified respondent that it would be charged 
with the deficit. 
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8. On July 24, 1963, at 10:30 a.m., Nathan Gilbert and Sons, 
acting on instructions from complainant, obtained a second Fed- 
eral inspection of the truckload of peaches, which reads, in rele- 
vant part: 


“Quality: Each lot: Mature, clean generally well formed; 
generally tinge to 90%, mostly 25 to 50%, blush, pink or 
red color. Elberta lot at rear of trailer: Grade defects aver- 
age 9%, mostly hail damage. Remaining lots Grade defects 
within tolerance. 


“Condition: Each lot: Generally hard to ripe, mostly firm to 
firm ripe. Elberta lot at rear of trailer: From 2 to 10%, 
average 6% damage by bruising. Average 1% damage by 
dark brown discoloration. No decay. Remaining lots: Aver- 
age 4% damage by bruising. No decay. 


“Grade: Elberta lot at rear of trailer: Meets quality require- 
ments but fails to grade U.S. Extra No. 1, 2 inches minimum, 
only account condition. Remaining lots: U.S. Extra No. 1, 
2 inches minimum. 


“Remarks: Inspection and certificate restricted to product in 
4 stacks nearest rear doors and 2 upper layers of remainder 
of load. Applicant states Elberta lot at rear of trailer con- 
sisted of 111 crates... .” 


9. Nathan Gilbert and Sons sold this truckload of peaches for 
the total sum of $1,808.75. The 111 crates of Red Elbertas which 
were out of grade were sold for $1.75 per crate on July 24, and 
the balance of the load, which met contract requirements, was 
sold at prices ranging from $2.40 to $3.00 per crate on July 25. 
Nathan Gilbert and Sons deducted $180.88 as commission, termi- 
nal charges of $22.50, inspection fee of $15.00, and remitted 
$1,590.37 to complainant. 


10. Respondent has failed to make any payment to complainant 
in connection with the transaction involved herein. 


11. The Federal-State Market News Reports for Detroit quote 
relevant price ranges for 34, bushel U.S. Extra No. 1, 2 inches 


and up, as follows: 


July 22, 1963: Peaches slightly weaker. S.Car. Elbertas $3.50-4.00 

July 23, 1963: Peaches steady. Elberta’s 2” $3.50-3.75 

July 24, 1963: Peaches slightly stronger. Southlands 214” $4.50 

July 25, 1963: Peaches slightly weaker. Jerseylands and South- 
lands 2” & 214” $3.50-4.00 
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12. The informal complaint was received by the Department 
on January 28, 1964, which was within 9 months after accrual of 
the cause of action herein. 


CONCLUSIONS 


The transaction involved herein was on a delivered basis. “In 
a purchase and sale on a delivered basis, the seller guarantees 
that the commodity will be of the kind, grade, quality, and condi- 
tion specified in the contract on arrival at the agreed destination.” 
Anonymous, 14 A. D. 960, 963. 


Respondent’s rejection of this truckload of peaches was made 
more than 8 hours after it had been notified of the arrival of the 
shipment. Respondent, by his failure to give notice of rejection 
within 8 hours after notice of arrival, is deemed to have accepted 
the shipment, pursuant to section 46.2(cc) (3) of the regulations 
then in effect. The rejection of the peaches by respondent after 
an acceptance was without reasonable cause and was in violation 
of section 2 of the act, even though the shipper had already 
breached its contract. 


‘The complainant breached its contract by failing to ship the 
proportion of Southlands required by the contract terms, as 
amended ; by failing to deliver the peaches within the time speci- 
fied in the contract; and by failure of the 111 crates of Red 
Elbertas to grade U.S. Extra No. 1 as required by the contract. 
These failures amount to a substantial breach of the contract, 
by complainant, and a violation of section 2 of the act. 


Respondent contends that the contract terms included guaran- 
tees that “25% to 50% of the Red Elbertas would be 214” and 
up and they would be 50% to 75% full red color,” and that the 
“Southlands would be 10% to 15% larger than the Red Elbertas 
and they would be 75% to 95% full red color.” Complainant 
denies that any such guarantees were given. There is no need 
to decide this issue one way or the other, since even if we found 
for respondent, the inspection certificates provide no basis for 
saying there was a breach as to size and there is no proof as to 
the amount of damages, if any, resulting from a breach as to color. 


By accepting the shipment, respondent became liable for the 
contract price, subject to his right to claim damages resulting 
from complainant’s breaches of the contract. In negotiating the 
modification of the original contract, it was contemplated by the 
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parties that respondent would pay $4.00 per crate for an equal 
quantity of Southlands and Red Elbertas, and that the Red El- 
bertas making up the remainder of the load would be priced at 
$3.75 per crate. This means that the agreed contract price for 
the peaches actually shipped was $2,882.00, computed as follows: 


139 erts. Southland at $4.00 $ 556.00 
139 * Red Elbertas at 4.00 556.00 
472 ” si " at: 3.76 1,770.00 

$2,882.00 


Complainant’s breach with respect to variety is taken care of 
by the above computation. In our opinion respondent was not 
damaged by the delay, since there was no material change in the 
market. Respondent is not entitled to damages on the 139 crates 
of Southlands or the 500 crates of Red Elbertas that met contract 
requirements, but is entitled to damages on the 111 crates of Red 
Elbertas that were out of grade. The measure of respondent’s 
damages is the difference between what these 111 crates of 
peaches would have been worth at the time and place of delivery, 
if they had met contract requirements, and their actual value. 
On the basis of Market News Reports, we conclude that they 
would have been worth $3.75 per crate, or $416.25. Their actual 
value was $1.75 per crate, the amount for which they were sold, 
or $194.25. The difference between these values, or $222.00, is 
the amount of respondent’s damages. From the contract price 
of $2,882.00 we deduct respondent’s damages of $222.00 and net 
proceeds of $1,605.37 (which was the amount realized by com- 
plainant from Gilbert’s sale of the peaches, not allowing as an 
expense the inspection fee covering the inspection ordered by 
complainant), leaving a balance of $1,054.63 due complainant 
from respondent. Complainant should be awarded reparation in 
the amount of $1,054.63, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,054.63, with interest there- 
on at the rate of 5 percent per annum from September 1, 1963, 


until paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,113) 


JOHN H. PoOsTEL & SON v. L. GILLARDE COMPANY. PACA Docket 
No. 9670. Decided September 10, 1965. 


Mutual recision—Brokerage—Not allowed—Damages—Failure to establish— 
Resale deficit—Dismissal 


Where mutual recision of consignment contract occurred, complainant not 
entitled to brokerage or to collect deficit incurred by third party to 
whom produce was turned over for resale and complaint dismissed. 


Mr. A. N. Brockway, Pittsburgh, Pa., for complainant. 
Mr. Walter H. Hilgeson, Chicago, IIl., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed wherein complainant seeks repara- 
‘tion of $328.71 against respondent in connection with a trans- 
action involving a carload of California Emperor grapes in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer to the complaint denying 
liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the evidence is submitted under the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to this procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John H. Postel 
and John J. Wistuba, doing business as John H. Postel & Son, 
whose address is 21st and Smallman Streets, Pittsburgh, Penn- 
sylvania. 


it 
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2. Respondent, L. Gillarde Company, is a corporation whose 
address is 2840 South Ashland Avenue, Chicago, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about November 15, 1963, in the course of interstate 
commerce, complainant and respondent entered into a contract 
wherein complainant agreed to handle on consignment and to best 
advantage, a shipment of California Emperor grapes then con- 
tained in car SFRD 12063. Pursuant to this agreement car SFRD 
12063 was diverted to complainant at Pittsburgh, Pennsylvania, 
from the vicinity of Buffalo, New York. 


4. Car SFRD 12068 arrived in Pittsburgh on or about November 
21, 1963. Complainant partner John H. Postel then telephoned 
respondent, on or about that same day, advising that complainant 
could not make an advantageous sale of the grapes, whereupon 
respondent directed complainant to turn the shipment over to 
Klein & Caplan, also of Pittsburgh, to sell in job-lots. 


5. Complainant, pursuant to these instructions, diverted car 
SFRD 12063 to Klein & Caplan on or about November 21, 1963. 
Klein & Caplan sold the 1,100 lugs of grapes contained in the 
car, paid all expenses incurred in connection with the sale, and 
rendered an accounting to complainant under date of December 
11, 1963. In the accounting Klein & Caplan showed gross pro- 
ceeds of $791.95 and expenses of $1,070.66 (including a selling 
commission of $74.10 charged by Klein & Caplan) for a total 
deficit of $278.71. 

6. Complainant submitted a copy of the accounting rendered 
by Klein & Caplan to respondent, adding thereto its own bill 
for $50 brokerage service in connection with this transaction, 
bringing the total deficit claimed to $328.71. 


7. Complainant has received no payment in connection with 
this transaction. 


8. An informal complaint was filed on July 2, 1964, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that respondent 
is the beneficial owner of the carload of grapes involved herein 
and as such is liable to complainant for its (complainant’s) 








1248 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1246 


brokerage fee of $50, as well as the deficit of $278.71 sustained 
on the resale of the grapes by Klein & Caplan, or a total of 
$328.71. Respondent denies that it is liable to complainant for 
either the brokerage or the defiicit, on the ground that it (respond- 
ent) never owned the shipment, but acted only as agent for a 
third party in diverting the shipment to complainant for resale. 


The deficit to which complainant refers is clearly set forth in 
Klein & Caplan’s accounting which is attached as an exhibit to 
the formal complaint, to which neither party has taken exception. 
The accounting shows total gross proceeds of $791.95, total 
expenses (including Klein & Caplan’s commission of $74.10) of 
$1,070.66, with the resulting deficit of $278.71. Complainant 
admits in its formal complaint that Klein & Caplan paid all 
expenses incurred in connection with the resale. Since the ex- 
penses exceeded the proceeds obtained on the resale of the grapes 
by $278.71, it follows that Klein & Caplan experienced an out-of- 
pocket loss in that amount, which is the amount of the deficit 
claimed as reparation in this proceeding by complainant. Com- 
plainant, however, has not alleged, nor has it offered any evidence 
to show, that it reimbursed Klein & Caplan for the loss suffered 
by the latter. Under these circumstances, even assuming that 
respondent had breached some contractual duty to complainant, 
it is our opinion that complainant has failed to show that it 
suffered any damages in connection with the deficit resulting 
from the resale. Without proof of damages, we have no basis 
upon which to make an award to complainant. Accordingly, we 
conclude that so much of the complaint as relates to the deficit 
on resale should be dismissed. 


We now consider complainant’s claim for a $50 brokerage 
fee in connection with this transaction. This fee is in addition 
to that charged by Klein & Caplan, who admittedly took charge 
of the grapes at Pittsburgh and disposed of them by sale. Com- 
plainant apparently takes the position that the brokerage is due 
from respondent as a result of its (complainant’s) action of 
turning the grapes over to Klein & Caplan for sale. 


Complainant in its complaint admits that its contract of 
November 15 with respondent contemplated that the subject 
grapes were to have been sold on consignment by complainant. 
In communications to the Department (Exhibits Nos. 1 and 2, 
Report of Investigation), complainant also states that when car 
SFRD 12063 arrived in Pittsburgh on November 21, complainant 
partner called respondent and advised that there was no sale 
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for the grapes in Pittsburgh; that complainant recommended 
that the shipment be diverted for sale elsewhere; that Gillarde 
ignored this advice and instructed Postel to turn the car over 
to Klein & Caplan for handling; and that this was done by 
complainant. 


On the basis of this undisputed evidence, we are of the opinion 
that there was a mutual recision of the contract of consignment. 
However, it does not appear that the parties made any subse- 
quent agreement or had any later understanding with respect 
to complainant performing as a broker in connection with this 
shipment, as is now contended by complainant. While it is 
true that complainant was asked by respondent to turn the grapes 
over to Klein & Caplan for disposition, and did so, this was not 
a case in which complainant had to go out and find a firm willing to 
handle the sale of the produce, for respondent had already told 
complainant the shipment was to go to Klein & Caplan. Further- 
more, there is no evidence that any brokerage was agreed upon 
between the parties, or, in fact, that it was ever mentioned. As 
a practical matter, it appears that complainant’s act of turning 
the car over to Klein & Caplan was not so much an act for which 
complainant should be paid, but was more of a consideration for 
being released from the contract of consignment with respondent. 
Accordingly, we conclude that complainant’s claim for the $50 
brokerage should be disallowed and the complaint as to this item 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 


(No. 10,114) 


JOSEPH OSCOLA v. BOSTON TOMATO COMPANY, INC. PACA Docket 
No. 9749. Decided September 10, 1965. 


Duty of broker—Weight specifications—Failure to pay brokerage— 
Standing to sue 


Broker employed by buyer entitled to rely upon printed weight appearing on 
cartons, is not required to confirm such weights, and is therefore entitled 
to brokerage. Broker’s right to sue for unpaid balance of contract 
price allegedly owing to shipper does not exist where proof that he 


paid shipper is lacking. 
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Complainant pro se. 
Mr. Salvatore E. Aloisi, Boston, Mass., for respondent. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving the shipment of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer. Since the amount claimed is less 
than $1,500, the issues are submitted under the shortened proce- 
dure provided in the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed opening and reply statements 
and respondent filed an answering statement and a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Oscola, whose address 
is P.O. Box 1510, Pompano Beach, Florida. 


2. Respondent is a corporation, Boston Tomato Co., Inc., whose 
address is 358 Congress Street, Boston, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about January 25, 1965, in the course of interstate 
commerce, respondent, by telephone, instructed complainant to 
purchase for respondent’s account 1100 20-lb. cartons of tomatoes, 
of various specified sizes and grades. Respondent agreed to pay 
to complainant a brokerage fee of 10 cents per carton of tomatoes 
so purchased. 


4. Pursuant to these instructions, complainant purchased 1100 
cartons of tomatoes from G. E. Jones Farms, Incorporated, of 
Deerfield Beach, Florida. On or about January 25, 1965, the 
tomatoes were shipped from Florida to respondent corporation, 
which accepted them in Boston, Massachusetts on January 28, 
1965. A Federal-State inspection showed that the shipment met 
the grades specified in the contract, at shipping point. 


is 
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5. A Federal inspection of the tomatoes was made in respond- 
ent’s warehouse at Boston on January 28, 1965. This inspection 
establishes among other things, that 42% of the cartons were 
underweight. 


6. Respondent reweighed and repacked the entire shipment 
before reselling the tomatoes. 


7. Respondent has paid $1,051 out of the total contract price 
of $2,112.50. Respondent has failed to pay the brokerage fee 
of $110 agreed upon in its contract with complainant. 


8. The formal complaint was filed on February 15, 1965, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant seeks herein to recover the unpaid balance of the 
contract price from respondent, in addition to the brokerage 
fee of $110. Both parties are agreed that complainant acted as 
the agent of respondent in this transaction, but whether or not 
complainant had authority to pay for the shipment is one of the 
issues which is disputed herein. We find it unnecessary to decide 
this issue, however, since there is no evidence in the record to 
prove that complainant has, in fact, paid the shipper. Complain- 
ant has submitted only an unsigned receipt, stamped by a notary, 
in proof of payment. There is no statement under oath from 
complainant that he has paid for the shipment, although he states 
that payments are customarily made within 48 hours by brokers 
in his area. Since complainant has not shown that he has paid 
for the tomatoes, he has no right at this time to sue for the unpaid 
balance of the purchase price. We therefore make no decision 
concerning the merits of this portion of the dispute. 


We must next consider complainant’s claim for brokerage fees. 
In this regard respondent alleges that complainant “failed to 
exercise reasonable and ordinary care, diligence and prudence” 
in inspecting the tomatoes. A Federal-State inspection certificate 
shows that the shipment graded according to the contract terms 
at shipping point. The tomatoes were shipped in cartons printed: 
“G. E. Jones Farms, Inc., Deerfield Beach, Fla., 20 lbs. net.”” We 
hold that complainant was justified in relying upon the weight 
as printed, and that he had no duty, under these circumstances, 
to weigh each carton to determine whether it actually weighed 
20 Ibs. net. Having fulfilled his contract, complainant is entitled 
to his brokerage fee. 
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Respondent’s failure to pay to complainant the brokerage fee 
of $110 is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $110, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $110, with interest thereon at 
the rate of 5 percent per annum from March 1, 1965, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 10,115) 


THE VEGETABLE GROWERS ASSOCIATION OF PLAQUEMINES PARISH 
vy. PELICAN TOMATO COMPANY, INC. PACA Docket No. 9690. 
Decided September 14, 1965. 


Rejection—Untimely notice—Acceptance—Liability—Failure to 
establish damages 


Where respondent failed to give timely notice of rejection and failed to 
establish damages due to failure to establish time of resale and amount 
realized therefrom, respondent liable for purchase price . 


Cahn & Provensal, New Orleans, La., for complainant. 
Mr. Austin Anderson, New Orleans, La., for respondent. 
Mr. Don F.. Hamilton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed August 17, 1964, and the 
formal complaint was filed November 9, 1964. Complainant seeks 
an award of reparation in the amount of $4,620, which is alleged 
to be the purchase price of a truckload of tomatoes sold to and 
accepted by respondent in June 1964. 


A copy of the complaint and a copy of the report of investigation 
prepared by the Department were served ‘upon respondent. A 
copy of the report of investigation was also served upon com- 
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plainant. Respondent filed an answer on February 1, 1965, 
denying that the tomatoes were in accordance with the contract 
and denying that it accepted the tomatoes. Respondent alleges 
that it resold the tomatoes and that it is ready and willing to 
remit any portion of the net proceeds determined to be due com- 
plainant. Respondent also requested an oral hearing. 


An oral hearing was held on May 26, 1965, at New Orleans, 
Louisiana. Both parties were represented by counsel. Com- 
plainant submitted in evidence one deposition and two witnesses 
testified on its behalf. Three witnesses testified for respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, The Vegetable Growers 
Association of Plaquemines Parish, whose address is Belle Chasse, 
Louisiana. 


2. Respondent is a corporation, Pelican Tomato Company, 
Inc., whose address is 31-33 French Market Place, New Orleans, 
Louisiana. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. Salvadore Ranatza and his brother Joseph are growers of 
tomatoes and owners of a packing shed for tomatoes at Jesuit 
Bend, Louisiana. They were members of complainant association 
in 1964. The agreement between complainant and the Ranatzas 
provided that complainant was to handle all final negotiations 
with prospective buyers, except The Atlantic & Pacific Tea Com- 
pany, and also invoice and collect. 


4. On or about June 10, 1964, Salvadore Ranatza began negotia- 
tions with Joe Saladino and Joseph E. Matassa, president and 
secretary-treasurer of respondent, respectively, concerning the 
purchase by respondent from the Ranatzas of a truckload of 
Creole Tomatoes, 85% U.S. No. 1, size 6x6 and larger. 


5. Following these negotiations, Saladino discussed with Mr. 
J. R. Parrott, sales agent of complainant, the terms of the possible 
purchase of tomatoes from the Ranatzas. Saladino and Parrott 
agreed upon the terms, including a price of $3.85 per box, f.o.b. 
Jesuit Bend, Louisiana. 


6. On or about June 10, 1964, Salvadore Ranatza called Robert 


Bland, of Mid-West Gulf Sales, Inc., and asked him to have a 
truck at his shed the next morning to haul a load of tomatoes to 








1254 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 1252 


Ohio. Ranatza also told Bland to obtain the shipping instructions 
from Saladino. Bland talked with Saladino who gave Bland 
instructions to haul the tomatoes to The Kroger Company at 
Columbus, Ohio. They agreed on the freight charges to be paid 
by respondent. 


7. On or about June 12, 1964, 1,200 fiberboard boxes of size 
6x6 and larger Creole tomatoes were loaded at Ranatzas’ packing 
shed on a refrigerated trailer-truck owned by Mid-West Gulf 
Sales, Inc. Between 10 a.m. and 8:30 p.m., June 12, 1964, a 
Federal inspection was made of the truckload of tomatoes. The 
tomatoes were certified to be U.S. No. 1, with an average of 
less than 14 of 1% decay. Approximately 5% were green, 20% 
breakers, 30% turning, 30% pink, 10% light red and 5% red. 


8. On June 12, 1964, following the inspection, the truck left 
Jesuit Bend, Louisiana. The truck was delayed 8 to 10 hours 
at Louisville, Kentucky, while repairs were made to a broken 
universal joint. The refrigerator unit was operating at all times 
enroute including the time at Louisville. 


9. On June 13, 1964, complainant sent respondent an invoice 
dated the previous date reading “1,200 Boxes 85% US# 1 6/6 
Larger Creole Tomatoes @ $3.85 f.o.b. $4,620.00.” Upon receipt 
of this invoice a day or two later, Saladino telephoned Ranatza 
and Parrott and they discussed the terms of sale. 


10. On or before June 17, 1964, the truckload of tomatoes 
arrived in Columbus, Ohio. The Kroger Company ordered a 
Federal inspection which was made at 10 a.m., June 17, 1964, 
restricted to the product in the last 7 stacks on the trailer. The 
certificate states that the temperature control unit was not in 
operation, and the temperature of the product at the rear door 
was 64° in the top layer and the same in the botton layer. The 
certificate also states: 


“Quality: Clean, well developed, mostly well, some fairly 
well formed, smooth to fairly smooth. Defects affecting U.S. 
No. 1 grade, in most samples 10 to 23%, in some none, 
average 12%, mostly growth cracks and scars. 


“Condition: Average approximately 5% breakers, 5% turn- 
ing, 15% pink, 25% light red and 35% red. Average 1% 
damaged by virus mottling. Average 2% damaged by sun- 
burn. Most samples 5 to 18%, some none average 11% 
damaged by sunken discolored areas generally affecting the 
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shoulders and including 2% very seriously damaged. Most 
samples 8 to 59%, average 20% damaged by soft bruises 
mostly affecting the sides of tomatoes, in some instances the 
shoulders and occurring throughout pack, 7% of which are 
very seriously damaged, most of which have fresh open 
cracks. Most samples 3 to 7%, many 17 to 42%, average 
13% Watery Rot generally in advanced stages. 


“Grade: Fails to grade U.S. No. 1 account grade defects.” 


11. Following the inspection, The Kroger Company rejected 
the tomatoes to the driver who notified Bland. This information 
was relayed by Bland to Saladino who instructed Bland to deliver 
the shipment to S & S Produce Company in Louisville, Kentucky, 
for handling on consignment. 

12. Pursuant to Saladino’s instructions, the tomatoes were 
hauled by Mid-West Gulf Sales, Inc., back to Louisville, Kentucky. 
S & S Produce Company paid the freight charges, sold the 
tomatoes and forwarded a check for the net proceeds to respond- 
ent. This check was sent by respondent to complainant in full 
settlement but was refused and returned. 


13. Respondent has not paid to complainant or Ranatza any 
part of the invoice price of $4,620, although complainant has 
made a demand for that amount. 


14. The formal complaint was filed November 9, 1964, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged that it sold to respondent, through Ranatza, 
1,200 boxes of 85% U.S. No. 1, 6x6 and larger Creole tomatoes 
at $3.85 per box, f.o.b. shipping point. Respondent alleged that 
the purchase was made on the condition that the tomatoes would 
be 85% U.S. No. 1 upon delivery to its customer, The Kroger 
Company, at Columbus, Ohio. There is no question but that 
respondent was to pay the freight charges from shipping point 
to Columbus, Ohio. 


It is unnecessary to decide whether complainant warranted the 
tomatoes to be 85% U.S. No. 1 on arrival at Columbus, Ohio, 
since, even if there was such a warranty and a breach thereof, 
respondent has not shown what damages, if any, resulted. It 
is likewise unnecessary to decide whether the warranty of suitable 
shipping condition applied and was breached, for the same 


reason. 
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It does not appear from the evidence when the shipment arrived 
at The Kroger Company in Columbus, Ohio. After the load of 
tomatoes was rejected by The Kroger Company to respondent on 
or about June 17, 1964, respondent instructed Bland to take the 
shipment back to Louisville, Kentucky, and the tomatoes were sold 
there. While Saladino states that, prior to the movement of the 
load to Louisville, he telephoned Parrott and told him what he 
(Saladino) was doing with the shipment, he did not testify that 
the load was rejected to complainant. Parrott denied that he 
was ever consulted by Saladino concerning the tomatoes while 
they were in Columbus or thereafter. Ranatza testified that he 
was advised by Saladino that The Kroger Company had not 
accepted the tomatoes. He did not state when this conversation 
took place or that Saladino said he was rejecting the load to 
him. On the basis of this evidence, it is concluded that no notice 
of rejection was given by respondent to complainant or Ranatza. 
By failing to give such notice within the time allowed, respondent 
accepted the shipment. See section 46.2(dd) of the regulations 
(7 CFR 46.2 (dd) ). 

Having accepted the tomatoes, respondent became liable for 
the purchase price, less the damages, if any, resulting from a 
breach of the contract on the part of complainant. Respondent 
had the burden of proving by a preponderance of the evidence 
both the breach and the damages. Assuming that there was a 
breach on the part of complainant, either as to the grade of the 
tomatoes on arrival or the warranty of suitable shipping condition, 
the measure of damages would be the difference between the 
market value of the tomatoes if they had been as warranted and 
the market value of the tomatoes actually received. No evidence 
as to either value was submitted by respondent. While Saladino 
stated that the tomatoes were resold at Louisville, Kentucky, the 
time of the resale and the amount realized are not established by 
evidence. 

It is concluded that the failure of respondent to pay to com- 
plainant the purchase price of $4,620, is in violation of section 
2 of the act. Reparation should be awarded to complainant in 
that amount with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,620, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,116) 


BLUE GOOSE GROWERS, INC. v. LOMBARDO FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 9626. Decided September 15, 1965. 


Acceptance—Unloading—Liability—Quantity delivered—Pilferage— 
Damages—Breach of warranty as to grade—Market value 


Having accepted car of lettuce by partial unloading, respondent liable for 
contract price less damages only for complainant’s breach of warranty 
as to grade where buyer failed to establish that seller did not deliver 
quantity of lettuce purchased and risk of loss due to pilferage upon 


buyer. 
Davis & Davis, Beverly Hills, Calif., for complainant. 


Golbus & Golbus, Chicago, IIl., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
in interstate commerce involving a carload of lettuce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent failed to file an answer to the formal complaint and 
was thereafter advised that it was deemed in default. Prior to 
the issuance of a default order, however, respondent moved that 
its default be set aside and that it be allowed to file an answer 
to the complaint. A copy of the motion was served upon com- 
plainant, which filed no objections thereto. The motion was 
thereafter granted, the default was set aside, and the answer 
submitted by respondent was accepted for filing. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing and sub- 
mitted their evidence under the shortened procedure provided 
in the rules of practice (7 CFR 47.20). Pursuant to this proce- 
dure, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Each party also filed a brief. 
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FINDINGS OF FACT 


i. Complainant, Blue Goose Growers, Inc., is a corporation 
whose address is P. O. Box 92, Fullerton, California. 


2. Respondent, Lombardo Fruit & Produce Company, is a cor- 
poration whose address is 820 North Broadway, St. Louis, 
Missouri. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


yen 


3. On March 24, 1964, in the course of interstate commerce, 
complainant, acting through its employee, Robert Moyer, sold to 
respondent, through its employee, Anthony Lombardo, 704 cartons 
of Texas lettuce, 2-dozen size, Blue Goose brand, 85% U.S. No. 1 } 
grade or better, at an agreed price of $2.20 per carton, delivered 
St. Louis, Missouri, with complainant invoicing respondent direct. 
The contract between the parties was negotiated by a broker, 
The Devereux Co., St. Louis, Missouri, who acted in the trans- 
action as agent for complainant and who issued a Brokers Stand- 
ard Memorandum of Sale on March 24, 1964. 


4. On March 25, 1964, complainant shipped from loading point, 
Weslaco, Texas, to respondent at St. Louis, Missouri, 704 cartons 
of Texas lettuce, 2-dozen size, Blue Goose brand, then contained 
in car ART 26164. This carload of lettuce had been subjected 
to a Federal-State inspection at Weslaco beginning at 10:30 a.m. 
on March 24, with the inspection being completed at 4:45 p.m. 
on March 25. As a result of that inspection, 589 cartons of the 
subject lettuce were certified as approximately 80% U.S. No. 1 
quality. The inspection of the remaining 115 cartons was re- 
stricted to “count and container size only,” which were certified 
as meeting marketing order requirements. 


5. Some three weeeks after the sale involved herein, com- 
plainant contacted the broker and advised that it had not received 
payment from respondent for the subject lettuce. The broker 
then inquired of respondent concerning the matter and was re- 
quested by respondent’s Lombardo to “verify unloading and dates.” 
The broker’s inquiry revealed that car ART 26164 arrived at 
St. Louis on the Missouri Pacific Railroad and was placed on 
the Rutger Street teamtrack at 1:30 a.m. on March 29, 1964, 
with seals intact. An inspection was made of the subject car 
by the Western Weighing and Inspection Bureau at 3:20 a.m. on 
March 30, 1964, with the following relevant results: 
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“Seal Broken: GLC PE 858631 Seal Applied WW & IB: 
D844921 


ie *& & 

“Layers: Rows Stacks 

High: 5 Wide: car Long: car 
“Load-Method Order: Intact thru load. . . 4 upper layers of 
4 visible stacks at doorway moved 1 to 5 inches. . . no 


visible damage. 
“Inspection restricted to accessible boxes at doorway account 
of high solid loading.” 


The Western Weighing and Inspection Bureau inspected the 
lettuce again at 1:40 a.m. on March 31, 1964, with the following 
relevant results: 

“, . seal broken, none; seal applied, none. 

“ek * 


“Partly unloaded 3 partial stacks A end loaded to within 
3 feet of doorway B end 1 to 6 high, 1 to 7 wide. . .” 


6. Respondent unloaded the lettuce from car ART 26164 in 
the quantities and at the times indicated below: 


Date Time No. Cartons 
March 30 10:40 p.m. 100 
March 31 11:15 a.m. 100 
March 31 11:00 p.m. 127 

327 


Subsequent to the unloading of the 127 cartons in the late 
evening of March 31, respondent was advised by the drayman 
that no more lettuce remained in the car. 


7. The broker, on or about May 8, called respondent and 
relayed the information which had been obtained upon his (the 
broker’s) inquiry and which is set forth herein in Findings of 
Fact Nos. 5 and 6. Respondent insisted that it had received 
only 327 cartons of lettuce from this shipment and would only 
pay for that number. The broker on or about the same day, 
called complainant and talked with Robert Moyer. The broker 
advised Moyer of the results of his (the broker’s) inquiry con- 
cerning the load, and also advised Moyer of respondent’s intention 
of paying only for 327 cartons of the subject lettuce. Moyer 
instructed the broker to give notice to respondent that complain- 
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ant was prepared to press its claim under the Perishable Agri- 
cultural Commodities Act unless payment of the full contract 
price was made. 


8. By letter dated May 29,, 1964, respondent informed com- 
plainant, in relevant part, as follows: 


“Enclosed. . . find. . . check for 327 cartons of lettuce un- 
loaded from car No. ART 26164. This car bought on de- 
livered basis and railroad record shows we received only 
327 cartons.” 


The check to which this letter refers was made out by respond- 
ent to complainant under date of May 29 in the sum of $719.41 
The check was dishonored on presentment, for lack of sufficient 
funds in respondent’s account. A second check in this amount, 
however, was subsequently tendered by respondent to complain- 
ant, as a replacement for the dishonored check. This second 
check was accepted and cashed by complainant, with the under- 
standing that the $719.41 represented the undisputed amount 
due complainant from respondent in connection with this 

. transaction. 


9. The formal complaint was filed on July 31, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in paragraph 8 of the formal complaint, alleges, 
among other things, that the subject lettuce was accepted by 
respondent. Respondent’s answer, however, contains a general 
denial of all matters alleged in paragraph 8 of the formal com- 
plaint. 


Respondent in its answer admits that it unloaded 327 cartons 
of lettuce from car ART 26164 at St. Louis between 10:40 p.m. 
on March 30 and 11 p.m. on March 31, 1964. In this connection 
it is noted that the regulations, section 46.2(dd) (1), define 
“acceptance” as meaning “any act by the consignee signifying 
acceptance of the shipment, including diversion or unloading; 
...” It has been held that even the partial unloading of a ship- 
ment constitutes an acceptance of the entire load. Grove Supply 
Company v. Edney Brothers, 13 A.D. 938. Accordingly, under 
the circumstances of this case, we conclude that the shipment 
involved herein was accepted by respondent. 
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Having accepted the shipment, respondent became liable to 
complainant for the agreed purchase price thereof, less provable 
damages resulting from any breach of contract by complainant. 
O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 18 
A.D. 1173. Respondent alleges that complainant did breach the 
contract, in that it (complainant) failed to ship to respondent 
either the quantity or the quality of lettuce specified in the 
contract. 


Respondent has offered no evidence to support its contention 
that the car contained less than 704 cartons of lettuce on arrival 
at destination. On the other hand, the inspection made by the 
Western Weighing and Inspection Bureau, showing that the 
lettuce was stacked 5 and 6 layers high and 7 rows wide, with 
the load running the entire length of the car, is highly persuasive 
of the fact that the car at St. Louis obviously contained far more 
than the 327 cartons of lettuce, as claimed by respondent. In 
addition to the report of the inspection by Western Weighing 
and Inspection Bureau, and as further evidence, we have the 
bill of lading, the freight bill, and the inspection report made at 
loading point, all of which state that the car contained 704 car- 
tons of lettuce at shipping point. Respondent contends that the 
count contained in each of these three documents was complain- 
ant’s count, and that neither the carrier nor the Federal inspector 
counted the cartons at shipping point. We are of the opinion that 
the Federal inspector would not have certified an inspection of 
704 cartons of lettuce if 377 cartons, or more than half the load, 
were missing. 


In reviewing the evidence, we conclude that respondent has 
failed to sustain its burden of proving that complainant failed 
to ship the quantity of lettuce required by the terms of the con- 
tract. On the contrary, we think the evidence is sufficient to 
warrant a finding that complainant did comply with the contract 
in this respect, and it is so concluded. 


Respondent in its brief, however, argues that it had 48 hours 
“free time” for unloading; that during this time the railroad, 
as a common carrier, had a duty to furnish proper protection 
to the shipment; and that since it did not do so, any loss resulting 
therefrom could not be charged to respondent but should be 
claimed against the carrier. 


While it is not altogether clear from a reading of respondent’s 
brief, it appears that respondent is suggesting the possibility 
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of a loss through pilferage, with the carrier, as the agent of com- 
plainant under the delivered terms of the contract, being liable 
to complainant for such loss due to its failure to protect the 
lettuce at all times during the 48 hours allowed for unloading. 
In our opinion, however, this argument has no merit. We have 
concluded that complainant loaded and shipped 704 cartons of 
lettuce to respondent; that the shipment was intact when tendered 
to respondent on teamtrack at St. Louis; and that the shipment 
was intact when respondent accepted it by partial unloading. 
By such acceptance ownership and title to the lettuce passed to 
respondent, carrying with it the risk of loss, including pilferage. 
Anonymous, 9 A.D. 1238, 1243. 


The next breach of contract alleged by respondent is that com- 
plainant failed to deliver to respondent at St. Louis, Missouri, 
lettuce which was 85% U.S. No. 1 or better. There is no dispute 
regarding the fact that this was the quality agreed upon between 
the parties. In view of the results of the inspection made at 
loading point, showing 589 cartons as approximately 80% U.S. 
No. 1 grade, we conclude that complainant breached the contract 
in this respect. The only issue to be decided, therefore, is that of 
' respondent’s damages, if any, stemming from complainant’s 
breach. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between 
the value of the goods actually delivered at the time and place 
of delivery to the buyer, and the value the goods would have had 
at that time if they had met the specifications of the contract. 
Peru Orchards Company, Inc. v. Economy Produce Company, 23 
A.D. 325. With respect to the value the shipment would have 
had if it had met contract requirements, there being no other 
evidence available, we will accept as indicative of such value 
the delivered contract price to destination of $1,548.80. Respond- 
ent suggests the use of the Federal Market News Service Reports 
for St. Louis for March 27, 30 and 31, and April 1, 1964, in 
arriving at the value of the goods actually delivered to respond- 
ent at St. Louis on March 29. 


No sales of Texas lettuce, 2-dozen size, are quoted in the Market 
News Reports of March 30, March 31, and April 1. The Market 
News Report for March 27, however, quotes sales of Texas lettuce, 
2-dozen size, in less than carlot quantities and on stock of generally 
good merchantable quality and condition, at $2.00-$2.50 per 
carton. While this quotation refers to sales of lettuce made two 
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days prior to the arrival of the subject car at St. Louis, we do 
not think this is too remote in time to be applied as a standard 
here. Furthermore, we are of the opinion that the lettuce actually 
delivered would have been worth $2.00 per carton, or the lowest 
price quoted in the range of sales on March 27. Applying this 
value of $2.00 to the number of cartons in the shipment, 704, 
gives us $1,408.00 as the value of the lettuce actually delivered. 
Substracting this figure, $1,408.00, from the value of lettuce 
meeting contract requirements, $1,548.80, leaves $140.80. This 
is the amount of damages sustained by respondent due to com- 
plainant’s breach. The amount of respondent’s damages, $140.80, 
plus the $719.41 paid by respondent as an undisputed amount, 
should be subtracted from the delivered contract price of $1,548.80, 
leaving an unpaid balance of $688.59 due complainant in con- 
nection with this transaction. Respondent’s failure to pay this 
amount to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $688.59, with interest thereon 
at the rate of 5 percent per annum from May 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,117) 


JACKEL FARMS & COLD STORAGE v. DON BARCLAY. PACA Docket 
No. 9697. Decided September 20, 1965. 


Destruction of consigned produce by fire—Liability of consignee 


Since respondent-consignee fully accounted to complainant for the quantity 
of apples sold on behalf of complainant before the fire and has established 
by competent evidence that the remainder of complainant’s apples were 
destroyed by fire, the complaint is dismissed. 


Corbally & Gartland, Poughkeepsie, New York, for complainant. 
Digby & Tanner, North Little Rock, Arkansas, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,405.30 in con- 
nection with a transaction involving a shipment of apples in 
interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer, denying that he violated Section 2 
of the Act and denying liability to complainant in any amount. 


Since the amount involved herein does not exceed $1500, the 
issues were submitted under the shortened methods of procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement and 
respondent filed an answering statement. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Liebowitz, doing business 
as Jackel Farms & Cold Storage, whose address is Box 8, 
LaGrangeville, New York. 


2. Respondent is an individual, Donald Robert Barclay, doing 
business as Don Barclay, whose address is 119 Poplar Street, 
North Little Rock, Arkansas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about January 7, 1964, by oral contract and in the 
course of interstate commerce, complainant consigned to respond- 
ent to be sold for complainant’s account a truckload of orchard 
run Red Delicious and Golden Delicious apples. 


4. Complainant shipped on January 7, 1964, from loading point 
in the State of New York to respondent at North Little Rock, 
Arkansas, in a truck operated by driver Ray Pirtle for Colandrea 
Trucking, Inc., Newburgh, New York, a load of orchard run 
Red Delicious and Golden Delicious apples. 


5. Respondent accepted the load of apples upon arrival at 
destination, to be sold for the account of complainant, and paid 
the freight amounting to $410.40. The apples were stacked in 
stalls rented by respondent at the North Little Rock Produce 
Market. 
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6. Respondent sold approximately 200 boxes of complainant’s 
apples, at $2 per box. At about 11 p.m. on January 28, 1964, a 
fire occurred at the North Little Rock Produce Market, which 
damaged approximately 712 boxes of complainant’s apples stacked 
in respondent’s rented stalls to the extent that they were unfit 
for sale. These apples were subsequently condemned by the 
Health Department of North Little Rock, Arkansas. Upon order 
of the Health Department, the apples were dumped. 


7. By letter of February 3, 1964, respondent notified complain- 
ant of the loss of the apples resulting from the fire, and furnished 
complainant with newspaper accounts of the fire and a photo- 
graph showing the damaged apples. 


8. No payment has been made to complainant on account of 
the consigned apples. 


9. An informal complaint was filed on February 7, 1964, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The only issue between the parties in this case concerns respond- 
ent’s liability to complainant for the apples in question. It is 
respondent’s contention that he has fully accounted to complain- 
ant for the apples, in that the quantity of apples sold on behalf 
of complainant prior to the fire brought no more than freight 
charges, and that he has established by competent evidence that 
the remainder of complainant’s apples were destroyed by the 
fire. Respondent further contends that he, therefore, owes com- 


plainant nothing. 


Although complainant does not affirmatively allege negligence 
on the part of respondent, complainant makes a point that in 
past dealings with respondent he always accounted and remitted 
for consigned shipments in 5 or 6 days after they were received, 
while in this case the apples had been in respondent’s possession 
more than two weeks. Respondent states, however, that com- 
plainant’s apples were orchard run apples, that other apples of 
better quality were in good supply on the market, and that com- 
plainant’s apples did not sell as fast as on previous occasions. 
It is also suggested by complainant that the apples shown in the 
photograph supplied by respondent may not have been complain- 
ant’s apples, since they appeared to be in containers which were 
different from those in which complainant shipped the apples. 
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Complainant has submitted nothing to support this theory, how- 
ever. On the other hand, there is attached to the report of in- 
vestigation, as Exhibit 4A, an affidavit by Leon Prickett, Jr., 
Manager of the North Little Rock Produce Market, stating that 
he personally witnessed the unloading of complainant’s apples, 
which were in wooden containers and generally had two slats 
on top with cardboard covers inserted on top of the apples. More- 
over, the Department investigator stated that Mr. Prickett was 
definite in his identification of complainant’s apples as those which 
were destroyed in the fire. 


On the basis of the evidence before us, we conclude that com- 
plainant has failed to establish any violation of Section 2 of the 
Act by respondent, or any cause of action against him in con- 
nection with the consigned shipment of apples. The complaint 
should, therefore, be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Cpoies of this order shall be served upon the parties. 


(No. 10,118) 


JANIE’S POTATO CHIPS v. ALLIED GROWERS, INC. PACA Docket 
No. 9825. Decided September 20, 1965. 


Defective complaint—Dismissal 


Since no contractual relationship between complainant and respondent is 
alleged, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $594 in con- 
nection with a transaction involving a shipment of potatoes in 
interstate commerce. A copy of the formal complaint was served 
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upon respondent and respondent filed an answer thereto, denying 
that it had any transaction with complainant and denying liability 
to complainant. 


Complainant is an individual, Jane Tate Brown, doing business 
as Janie’s Potato Chips, whose address is 721 S.W. 2nd Avenue, 
Miami, Florida. Respondent, Allied Growers, Inc., is a corpora- 
tion whose address is 1207 N.W. 21st Street, Miami, Florida. At 
the time of the alleged transaction, respondent was licensed 
under the Act. 


A review of the record before us shows that the complaint 
filed herein is defective in that no contract between the parties 
is alleged. Complainant was given an opportunity to remedy this 
situation, but failed to do so. Since complainant has failed to 
show that there was any contractual relationship between com- 
plainant and respondent with respect to the potatoes in question, 
the complaint should be and hereby is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,119) 


PILGRIM FRUuIT Co., INC. v. SHIPLEY SALES SERVICE. PACA Docket 
No. 9873. Decided September 20, 1965. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was timely filed in which complainant 
seeks reparation against respondent in the sum of $2,500, plus a 
sales commission of 10%, allegedly due in connection with a 
transaction contemplating the shipment of five carloads of water- 
melons in foreign commerce. 


A copy of the formal complaint was served upon respondent, 
who filed an answer thereto, admitting that he owed complainant 
$2,500 in connection with the transaction involved herein. 
Respondent denies liability, however, with respect to the commis- 
sion which is allegedly due and owing. 
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It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“* * *If after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant the 


undisputed amount on or before the date fixed in the order 
* * * 


Accordingly, under authority of the statute quoted above, 
respondent shall pay to complainant, as an undisputed amount, 
$2,500. Payment in this amount shall be made within 30 days 
from the date of this order. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 10,120) 


N. A. LOCKETT AND J. W. CLOWER v. FLORIDA CITRUS DISTRI- 
BUTORS, INC. PACA Docket No. 9689. Decided September 27, 
1965. 


Term of contract—Sale—Burden of proof—Acceptance 


Where complainant established a purchase and sale transaction and not a 
consignment respondent owes complainant the f.o.b. contract price for 
the pounds of melons accepted. 


Complainant pro se. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in connection with three truck- 
loads of watermelons allegedly sold to respondent, in contempla- 
tion of shipment in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the formal complaint wherein it 
denied that it had purchased the subject melons from complainant. 
Respondent alleges, instead, that it received the melons on con- 
signment, resold and accounted to complainant for same, and 
now is under no liability in connection with these transactions. 


Since the damages claimed in the formal complaint do not 
exceed $1,500, the evidence is submitted under the shortened 
procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to this procedure, complainant filed an 
opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of N. A. Lockett 
and J. W. Clower, whose address is P. O. Box 1260, Leesburg, 
Florida. 


2. Respondent, Florida Citrus Distributors, Inc., is a corpora- 
tion whose address is P. O. Box 3791, Orlando, Florida. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 8, 1963, in contemplation of shipment in 
interstate commerce, complainant partner Lockett and respond- 
ent’s agent, S. L. Bronson, entered into a contract whereby com- 
plainant sold to respondent watermelons at a price of 34¢ per 
pound, f.o.b. Leesburg, Florida. Pursuant to this agreement, 
respondent purchased, received, and accepted from complainant 
melons in the quantities and on the dates indicated below, which 
were loaded onto trucks furnished by respondent, as indicated: 


Price Price 


Date No. Pounds per Pound Extended Truck License 
June 9, 1963 36,700 %¢ $275.25 5876 KN (N. C.) 
June 10, 1963 36,485 %¢ 273.64 8L-54 (Fla.) 

June 11, 1963 33,280 %¢ 249.60 28 T/3 269 (Ala.) 
106,465 $798.49 
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4. Respondent has paid complainant $225.98 in connection 
with these transactions. 


5. An informal complaint was filed on November 7, 1963, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with a term 
of the contract, to wit: whether respondent took the melons as 
the result of a purchase and sale as alleged by complainant, or 
was handling the shipment on consignment for complainant’s 
account, as averred by respondent. Since each of the parties puts 
forth affirmative but conflicting versions of the contract terms, 
the burden rests upon each to sustain its respective allegations 
by a preponderance of the evidence. Penick v. Wilkinson, 22 A.D. 
714. 


Complainant, in support of this burden, offers the sworn state- 
ment of respondent partner Lockett, who states therein that the 
transactions with respondent were sales. Respondent has not 
introduced in evidence any statement from Bronson. From the 
evidence before us, we conclude that complainant has sustained 
its burden of proving that the disputed transactions were con- 
tracts of sale, while respondent has failed to sustain its burden 
of proving that the transactions were contracts of consignment. 


Since respondent accepted the watermelons, and since there 
is no issue raised as to a breach of warranty, it follows that 
complainant owes respondent the f.o.b. contract price of 34¢ 
per pound for the melons accepted. A question arises, however, 
as to the number of pounds received herein by respondent. Com- 
plainant, in its complaint, has requested reparation based on 
a weight of 102,540 pounds. This is an obvious error, however, 
for the preponderance of the evidence, including that submitted 
by respondent, shows the total weight of the melons received 
by respondent in these three shipments to have been 106,465. 
Accordingly, we conclude that complainant’s reparation should 
be computed on the basis of 106,465 pounds of melons, rather 
than on the weight alleged in the complaint. Complainant has 
not limited its recovery to the alleged weight, since elsewhere in 
the complaint it asks that it “be awarded such amount of damages 
as (it) may be entitled to receive according to the facts 
established.” 
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Multiplying the total number of pounds of melons in the three 
truckloads, 106,465, by the f.o.b. contract price of 34¢ per pound, 
gives us $798.49. Complainant has received payment of $225.98 
from respondent in connection with these transactions, leaving 
a balance due and owing of $572.51. Respondent’s failure to 
pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $572.51, with interest thereon 
at the rate of 5 percent per annum from July 1, 1963, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,121) 


K. MALory & SON v. BACON BROTHERS, INC. PACA Docket No. 
9231. Decided September 30, 1965. 


Burden of proof—Contract terms—Damages—Carrier claims 


Where complainant failed to establish that respondent was to sell its potatoes 
within seven days after shipment and where complainant failed to 
establish damages resulting from breach of alleged agreement to ship 
potatoes to Chicago or vicinity, complainant only liable for carrier 
claims collected by it on respondent’s behalf. 


Golbus & Golbus, Chicago, Illinois, for complainant. 
Mr. LeRoy W. Gudgeon, Chicago, Illinois, for respondent. 
Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed September 6, 1962. In 
the formal complaint filed May 23, 1963, complainant seeks to 
recover reparation in the amount of $15,941.88, which is alleged 
to be the loss resulting from respondent’s failure to sell potatoes 
for complainant’s account in accordance with the contract entered 


into in March 1962. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer on October 14, 1963, 
denying liability and requesting an oral hearing. 


The oral hearing was held at Chicago, Illinois, on September 
23, 24, 25, and 29, 1964. Both parties were represented by 
counsel at the hearing. Three witnesses testified for complainant 
and it submitted in evidence seven depositions. Two witnesses 
testified on behalf of respondent. Each party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mary F. D. 
Malofy, Karp Malofy and Gregrey Malofy, doing business as K. 
Malofy & Sons, whose address is Route 1, Box 25, Shafter, 
California. 


2. Respondent is a corporation, Bacon Brothers, Inc., whose 
address is 1425 South Western Avenue, Chicago, Illinois. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. Prior to March 9, 1962, complainant entered into contracts 
with four growers whereby complainant was to harvest, pack 
and market their potatoes during the 1962 growing season. On 
or about March 9, 1962, in the course of interstate commerce, 
complainant and respondent entered into an oral contract whereby 
respondent was to sell all of the potatoes packed by complainant 
at its packing shed in Shafter, California, including those grown 
by complainant. This contract provided that respondent was to 
sell as many of the potatoes as possible at shipping point on an 
f.o.b. basis; that respondent was to advance complainant har- 
vesting costs; and that complainant was to provide an office at 
complainant’s packing shed for Ray Arnold, vice-president, of 
respondent, and pay respondent brokerage of 10 cents per sack 
for the potatoes sold. 


4. During May, June and July 1962, complainant packed and 
delivered to Ray Arnold at Shafter in excess of 300 carloads of 
potatoes. Of the 39 carloads of potatoes involved in this pro- 
ceeding, 21 belonged to complainant, 11 belonged to a partnership 
composed of B. M. Beeson, Lee Beeson and Ronnie Beeson, doing 
business as B. M. Beeson & Sons, Bakersfield, California, and 
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7 belonged to Gino Chicca, doing business as Twin Farms, Button- 
willow, California. These two growers assigned their claims 
against respondent to complainant. 


5. All but three of the 39 carloads contained 430 100-pound 
sacks of U.S. No. 1, Size A, Long White potatoes. One car, RD 
16476, contained 450 100-pound sacks of 75% U.S. No. 1, Size A, 
Long White potatoes, another car, RD 3586, contained 350 100- 
pound sacks of U.S. No. 1, Size A, Round Red potatoes and 101 
100-pound sacks of U.S. No. 1, Size B, Round Red potatoes, and 
the third car, RD 12658, contained 409 100-pound sacks of U.S. 
No. 1, Size A, Long White potatoes and 21 100-pound sacks of 
U.S. No. 2 Long White potatoes. 


6. Prior to shipment on May 31, 1962, respondent sold car 
RD 16476 to a buyer in San Francisco, California. On arrival, 
the buyer rejected the load and it was diverted first on June 4 
to Kansas City, Missouri, and then to Chicago, Illinois, where 
it was resold on June 11, to a buyer in Holland, Michigan, at a 
delivered price. Car RD 3586 was shipped from Shafter on June 
16, 1962, direct to Chicago where it was sold on June 20, prior 
to arrival in Chicago on June 21, to a buyer in LaSalle, Illinois, 
on a delivered basis. Respondent initially shipped the other 37 
carloads between June 14 and July 6 to Kansas City, Missouri, 
and they were sold by respondent on or before arrival at Chicago, 
Illinois, within 14 to 35 days after shipment from Shafter. 
Respondent made every effort to sell the 39 loads as soon as 
posssible for the best price obtainable. 


7. Respondent rendered correct account sales on the 39 car- 
loads of potatoes and paid the net proceeds in full to complainant 
and the assignors. 


8. Respondent filed claims with the railroads on some of the 
carloads handled for complainant’s account and received from 
such carriers the total sum of $400.54. No part of this amount 
has been paid to complainant or the assignors. 


9. The informal complaint was filed September 6, 1962, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


There is no dispute that in the early part of 1962, complainant 
entered into contracts with four growers, including complainant’s 
two assignors, whereby complainant was to harvest, pack and 
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market their potatoes during the 1962 season. It is also undis- 
puted that complainant entered into a contract with respondent 
in March 1962 whereby respondent was to sell all of the potatoes 
packed at complainant’s packing shed at Shafter, California, 
including these grown by complainant. 


The controversy herein arises out of complainant’s allegation 
in the formal complaint that the contract between complainant 
and respondent included the following provisions: 


“cc 


. . respondent agreed to sell all potatoes at shipping 
point on an FOB basis provided, however, that if unable to 
sell at shipping point on an FOB basis account no available 
market at shipping point the respondent was to ship the 
said cars of potatoes to the Chicago market or immediate 
vicinity where they were to be sold without delay and within 
a period not to exceed seven days from the date of shipment 
and with no ‘tramping of cars... ’”” 


It is complainant’s position that respondent breached this 
portion of the contract by failing to ship the 39 carloads of 
‘ potatoes involved herein direct to Chicago and failing to sell them 
within seven days after shipment. In its brief, complainant claims 
damages of $12,979.11, being the market value at Chicago of 
car RD 3586 on June 20 and the market value of the other 38 
cars seven days after shipment (or the next day where the 
seventh day was a Sunday), less the net proceeds received from 
respondent. Complainant also claims $3,436.98, the extra charges 
for ice and demurrage incurred by respondent on 38 carloads 
sold after the seven-day period, and $400.54, the net amount 
realized by respondent from carrier claims, or a total of $16,816.63. 


Respondent denied in its answer that the contract contained 
any terms relative to the routing, or time or place of sale of the 
carloads not sold at shipping point. Respondent alleged that for 
several years prior to 1962, it had acted as broker for Louis 
Dentoni, who marketed the potatoes packed by complainant; 
that respondent had used its best judgment in selling the potatoes 
for Dentoni, including routing and the making of adjustments; 
that following the death of Dentoni in February 1962, respondent 
agreed with complainant to market the potatoes on the same 
basis as previously handled by Dentoni; and that it conducted 
its business operations in 1962 to the best interest of complainant 
without negligence or bad faith. 
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The evidence establishes that the contract herein was entered 
into or finalized at the home of Gregrey Malofy in Wasco, Cali- 
fornia, on March 9, 1962. Among those present were Gregrey, 
Karp and Louise Malofy, and Ray Arnold, vice-president of 
respondent. Karp Malofy testified by deposition that at this 
meeting Arnold agreed to assume full responsibility for the 
marketing of potatoes grown by complainant and other growers 
and packed by complainant, to sell the potatoes if possible at 
shipping point and to ship the balance to market without delay 
or tramping of cars. On cross-examination, this witness was 
asked what provision had been made in the event the cars were 
not sold on or before the seventh day after shipment as alleged 
in the complaint. The witness replied: 


“They had to sell the potatoes that were packed and put 
aboard railroad cars as soon as they arrived in Chicago 
and not to tramp them all around the country. They also 
agreed to sell approximately seven days from shipment.” 


Gregrey Malofy testified that the agreement was that as many 
potatoes as possible were to be sold at shipping point and the 
rest were to be shipped direct to Chicago and vicinity without 
tramping or holding enroute. When asked whether anything was 
said as to the number of days in which the potatoes were to be 
sold after the shipment, he replied that they were to be sold 
on the seventh day, or, if the seventh day was a Sunday, then 
the next day. Gregrey Malofy also testified that so long as a 
load was sold within seven days from shipment, the price or the 
place of sale was not material. Louise Malofy testified that it 
was her understanding that the potatoes were to be sold at Shafter, 
if possible, and if not sold there they were to be shipped to the 
Chicago market without tramping or rolling of cars. According 
to this witness, nothing was said at the meeting with respect 
to time within which the potatoes had to be sold. 


Ray Arnold testified that the agreement with complainant 
specifically called for the potatoes to be handled in the same 
manner as Dentoni had followed in previous years; that he was 
to sell all of the potatoes, if possible, at shipping point, and that, 
as to the potatoes shipped unsold, no restrictions were placed 
by complainant either as to the routing, or time or place of sale. 
Nathan Kaufman, secretary and sales manager of respondent in 
Chicago, testified that he was the person who handled the sales 
of the cars shipped unsold by Arnold; that respondent is a 
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national carlot distributor of potatoes selling to outlets through- 
out the United States; that Chicago has only a limited number 
of jobbers and carlot dealers; and that respondent would not 
have agreed to market the potatoes for complainant if there were 
any restrictions as to routing, or the time or place of sale. He 
also testified that a large number of loads of potatoes were sold 
by respondent for complainant prior to 1962 without any such 
restrictions. 


Gregrey Malofy was not consistent in his testimony as to 
whether he knew respondent had been employed by Dentoni as 
broker in 1960 and 1961. Karp Malofy testified that he knew 
Arnold only as a buyer for respondent. While Gregrey and Karp 
Malofy both denied that they specifically agreed with respondent 
that the contract was to be on the same basis as the contracts 
in previous years with Dentoni, they were in agreement that the 
terms were substantially the same. According to these witnesses, 
the contracts with Dentoni called for the potatoes to be sold at 
shipping point, if possible; that the potatoes not sold at shipping 
point were to be shipped direct to Chicago or vicinity thereof 
as fast as possible; that the potatoes were to be sold within 
seven days after shipment; and that Dentoni had no authority 
to delay cars enroute or to ship to places other than Chicago 
without first consulting complainant and obtaining permission. 


William B. Witherow, the sales manager of Dentoni in 1960 
and 1961, testified by deposition that he used his best judgment 
in routing and selling complainant’s potatoes, including slow 
routing and making adjustments; that some cars were held 7 
to 18 days at various points prior to shipping to eastern markets; 
and that respondent participated in the marketing of complain- 
ant’s potatoes in 1960 and 1961, of which fact complainant was 
aware. Witherow testified further that the slow route is used 
when the shipper cannot sell all of his potatoes at shipping point 
or he anticipates a higher market at a later date and that he used 
such routing in 1962. According to this witness, he had occasion 
in 1962 to see and hear Arnold consulting with the growers as 
to the marketing of their potatoes. 


Robert H. Green, Chief Clerk of the Refrigeration Department 
of the Atchison, Topeka and Santa Fe Railway, testified that in 
1962 the normal railroad schedule from Shafter, California, to 
Chicago Illinois, was fifth morning delivery. He also testified 
that in 1962 there were various long or slow routes such as 
Denver, Fort Worth, Houston and Topeka with twelfth morning 
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arrival in Chicago, and that approximately 950 cars out of more 
than 12,000 moved over this route. The evidence shows that 
Arnold billed 21 of the carloads involved herein direct to Kansas 
City, Missouri, and 16 were billed to Kansas City, Missouri, by 
Denver, Houston and Topeka, or Denver, Ft. Worth, Houston 
and Topeka. 


Complainant had the burden of proving the allegations of the 
complaint by a preponderance of the evidence. The Presiding 
Officer, who had the opportunity to observe the demeanor of the 
witnesses, concluded that complainant had failed to sustain the 
burden of proving that the contract required respondent to sell 
the loads within seven days after shipment from Shafter. We 
have reached the same conclusion. It is unnecessary to determine 
whether respondent contracted to ship the loads not sold at 
shipping point direct to Chicago, Illinois, without any delay or 
holding at points enroute. Even, if there was a breach by respond- 
ent in this respect, complainant has not sustained the burden of 
proving by a preponderance of the evidence the damages sus- 
tained by complainant. 


Nathan Kaufman testified that every day he called any number 
of customers all over the country in an attempt to sell the loads 
and that the loads were sold as soon as possible for the best 
price obtainable. This witness testified further that difficulty in 
selling was presented by the availability of generous supplies 
of potatoes from Maine and other eastern states, and also by 
the fact that some of the loads had mixed brands or grades, 
or the potatoes were rough, discolored or decayed. He also stated 
that if the loads had been shipped direct to Chicago and remained 
on track until sold, the demurrage charges would have been 
more than that incurred because the charge for the first four 
days was $4 per day, the next four days was $8 per day, and 
thereafter $20 per day, and that all of the cars involved herein 
were diverted prior to the expiration of the $4 rate. According 
to Kaufman, respondent purchased about 80 carloads of U.S. 
No. 1, Size A, Long White potatoes in June 1962 from other 
packers in the Kern District which includes Shafter. All but 
two or three of the 37 carloads purchased by respondent between 
June 14 and June 30 were initially billed to Kansas City, Missouri, 
and were sold after arrival at Chicago, Illinois, for shipment 
to buyers throughout the United States. Except for one ear 
shipped June 16 which was sold June 21, the sales took place 
10 to 29 days after shipment. The prices were about the same 
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as those for which complainant’s were sold, and the icing and 
demurrage charges were also about the same. The foregoing 
evidence is convincing that, even if the loads had been billed 
direct to Chicago, respondent could not have sold them any sooner 
than it did or realized a higher amount. 


Respondent admitted at the oral hearing that it realized $400.54 
on claims filed with the carriers on shipments involved herein and 
that no part thereof had been paid to complainant or its assignors. 
The failure of respondent to pay this amount to complainant is 
in violation of section 2 of the act. Reparation should be awarded 
complainant in the sum of $400.54, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $400.54, with interest thereon 
at the rate of 5 percent per annum from January 1, 1963, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 10,122) 


MUTUAL PRODUCE, INC. v. MICHAEL Bros., INC. PACA Docket No. 
9761. Decided September 30, 1965. 


Sale—Delivery—Failure to pay 
Where complainant established contract of sale and delivery of grapes to 
respondent, respondent liable for contract purchase price thereof. 


Complainant pro se. 
Mr. Thomas L. Maraccio, Providence, Rhode Island, for respondent. 
Miss Daphne M. Anderson, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with an alleged sale 
of grapes for shipment in interstate commerce. 
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A copy of the formal complaint was served on respondent, and 
a copy of the Department’s report of investigation was served 
on each party. Respondent filed an answer which denied that 
the grapes had been purchased or received. Since the amount 
claimed does not exceed $1,500, the issues are submitted under 
the shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to such procedure complainant filed opening 
and reply statements and respondent filed an answering state- 
ment. No briefs were submitted. Complainant’s opening state- 
ment was not made under oath as required by the rules of 
practice (7 CFR 47.20(2)(h)). It cannot, therefore, be con- 
sidered as evidence, and complainant was so informed. The 
Presiding Officer also granted respondent’s motion to strike 
certain derogatory comments from the complaint. 


FINDINGS OF FACT 


1. Complainant, Mutual Produce, Inc., is a corporation whose 
address is Room 274, Boston Market Terminal Building, Boston, 
Massachusetts. 


2. Respondent, Michael Bros., Inc., is a corporation whose 
address is 38 Produce Building, Providence, Rhode Island. At 
the time of the transaction involved herein, respondent was sub- 
ject to license under the act. 


3. On or about July 10, 1964, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 
150 boxes of Arrowhead Brand Arizona seedless grapes at $6 
per box, or a total of $900. 

4. On or about July 10, 1964, complainant delivered the grapes 
called for by the contract to respondent’s truck at the Boston 
Market Terminal, for transportation to respondent’s place of 
business in Rhode Island. 


5. Respondent has paid no part of the $900 purchase price to 
complainant. 


6. The formal complaint was filed November 16, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is concluded from the evidence that the alleged contract was 
entered into between complainant and respondent. Therefore, 
the sole issue for determination is whether or not respondent 
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took delivery of the grapes. Complainant has submitted the sworn 
affidavits of three eye witnesses to the delivery. These affiants 
consist of the regular driver for a produce company, the regular 
driver for a trucking company, and the proprietor of a produce 
company. All three companies are located in Massachusetts, but 
only one of them is located in Boston. The affiants swear that 
while they were waiting to take delivery of Arrowhead Brand 
grapes from complainant’s car RD 1420, on the 10th of July 
1964, they personally witnessed Michael Mandarelli, regular 
driver of Michael Bros., Inc., load 150 lugs from this car. We 
reject respondent’s contention that these affidavits are hearsay 
and self-serving. 


The report of investigation shows that when questioned Michael 
Mandarelli denied taking delivery of the grapes. However, this 
statement was not under oath. The report also states that 
examination of respondent’s receiving records for July 10, 1964 
shows that no grapes were received on this date. However, the 
report discloses that respondent’s sales record contains entries 
of sales of 150 lugs of grapes which were unidentified regarding 
brand name, during the period July 10 through July 20, 1964. 


We conclude that complainant has established by a preponder- 
ance of the evidence that respondent did take delivery of the 
grapes. Respondent’s failure to pay the purchase price of $900 
for these grapes is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $900, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $900, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


Copies hereof shall be served upon the parties. 
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Orders issued by Thomas J. Flavin, Judicial Officer 
REPARATION AWARDED—DEFAULT ORDER 


(No. 10,123) 


COOPERATIVA AGRICOLA IND. DE P. R. v. GENERAL INDIAN RIVER 
DistTrs., INc. PACA Docket No. 9763. Reparation of $6,020 
with 5 percent interest from May 1, 1964, awarded complainant 
against respondent in order issued September 8, 1965. 


(No. 10,124) 


GONZALES BROTHERS PRODUCE v. M. COSTANZI COMPANY, AND/OR 
CosTANZI Co., INc. PACA Docket No. 9888. Reparation of 
$1,239.78 with 5 percent interest from December 1, 1964, 
awarded complainant against respondents in order issued 
September 8, 1965. 


(No. 10,125) 


M. RoTtH & SONS OF FLORIDA, INC. v. M. COSTANZI COMPANY, 
AND/OR M. CosTANZI Co. INc. PACA Docket No. 9890. Repara- 
tion of $2,365.25 with 5 percent interest from February 1, 1965, 
awarded complainant against respondents in order issued 
September 8, 1965. 


(No. 10,126) 


MAGIC VALLEY PRODUCE COMPANY v. M. COSTANZI COMPANY, 
AND/OR M. COSTANZI Co., INc. PACA Docket No. 9889. Re- 
paration of $3,738.87 with 5 percent interest from August 1, 
1964, awarded complainant against respondents in order issued 
September 8, 1965. 


(No. 10,127) 


RICHFIELD PACKING Co, INC. v. BEEGEL FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 9892. Reparation of $16,916 with 5 percent 
interest from May 1, 1965, awarded complainant against 
respondent in order issued September 8, 1965. 


(No. 10,128) 


V. F. LANASA, INC. v. RIVERSIDE FRUIT Co. INc. PACA Docket 
No. 9891. Reparation of $1,199.65 with 5 per cent interest 
from April 1, 1965, awarded complainant against respondent 
in order issued September 8, 1965. 
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(No. 10,129) 


BLUE GOOSE GROWERS, INC. v. MAGIC VALLEY PRODUCE COMPANY. 
PACA Docket No. 9896. Reparation of $780 with 5 percent 
interest from January 1, 1965, awarded complainant against 
respondent in order issued September 9, 1965. 


(No. 10,130) 


LITTLE Bops’s Potato Co. v. TRUJILLO PRODUCE Co. PACA Docket 
No. 9899. Reparation of $1,025 with 5 percent interest from 
January 1, 1965, awarded complainant against respondent in 
order issued September 9, 1965. 


(No. 10,131) 


SEALD-SWEET SALES, INC. v. POYDRAS FRUIT COMPANY, INC. PACA 
Docket No. 9894. Reparation of $518.75 with 5 percent interest 
from December 1, 1964, awarded complainant against respond- 
ent in order issued September 9, 1965. 


(No. 10,132) 


MILTON R. FELDMAN Co. INC. v. Russ ED PRopUCE INC. PACA 
Docket No. 9895. Reparation of $1,845 with 5 percent interest 
from February 1, 1965, awarded complainant against respond- 
ent in order issued September 9, 1965. 


(No. 10,133) 


WADE HATCHER & D. C. HOLLAND v. BEEGEL FRUIT DISTRIBUTORS, 
Inc. PACA Docket No. 9893. Reparation of $11,910 with 5 
percent interest from April 1, 1965, awarded complainant 
against respondent in order issued September 9, 1965. 


(No. 10,134) 


PACIFIC COAST FRUIT DISTRIBUTORS INC. v. TRUJILLO PRODUCE Co. 
PACA Docket No. 9900. Reparation of $1,397 with 5 percent 
interest from September 1, 1964, awarded complainant against 
respondent in order issued September 13, 1965. 
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(No. 10,135) 


PRIDE O’TEXAS CITRUS ASSOCIATION, INC. v. MAGIC VALLEY PRO- 
DUCE COMPANY. PACA Docket No. 9898. Reparation of $264 
with 5 percent interest from March 1, 1965, awarded com- 
plainant against respondent in order issued September 13, 1965. 


(No. 10,136) 


SAGINAW FRUIT COMPANY v. MAGIC VALLEY PRODUCE COMPANY. 
PACA Docket No. 9897. Reparation of $240.43 with 5 percent 
interest from August 1, 1964, awarded complainant against 
respondent in order issued September 16, 1965. 


(No. 10,137) 


GEORGE A. Lucas & SONs v. HowaRD COHEN Co. PACA Docket 
No. 9885. Reparation of $62,606.00 with 5 percent interest 
from December 1, 1964, awarded complainant against respond- 
ent in order issued September 20, 1965. 


(No. 10,138) 


THE FINLEY COMPANY, INC. v. HAVEN PACKING COMPANY. PACA 
Docket No. 9915. Reparation of $1,382.97 with 5 percent inter- 
est from July 1, 1964, awarded complainant against respond- 
ent in order issued September 27, 1965. 


(No. 10,139) 


H. SMITH PACKING CorRP. v. PAN REDDI POTATO SERVICE, INC. 
PACA Docket No. 9914. Reparation of $2,255.00 with 5 per- 
cent interest from August 1, 1964, awarded complainant against 
respondent in order issued September 27, 1965. 


(No. 10,140) 


LONSDALE AND COMPANY v. DIXIE CENTRAL PRODUCE COMPANY. 

PACA Docket No. 9916. Reparation of $3,845.50 with 5 per- 
cent interest from March 1, 1965, awarded complainant against 
respondent in order issued September 27, 1965. 
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(No. 10,141) 


DAN LOGAN COMPANY v. WALLACE FRUIT Co. PACA Docket No. 
9919. Reparation of $675.00 with 5 percent interest from April 
1, 1965, awarded complainant against respondent in order 
issued September 28, 1965. 


(No. 10,142) 


RALPH SAMSEL Co. v. PRINCE TOMATO Co. PACA Docket No. 
9918. Reparation of $2,945.01 with 5 percent interest from 
January 1, 1965, awarded complainant against respondent in 
order issued September 28, 1965. 


(No. 10,143) 


Rocky ForD DISTRIBUTING COMPANY v. MAGIC VALLEY PRODUCE 
CoMPANY. PACA Docket No. 9912. Reparation of $2,898.77 
with 5 percent interest from July 1, 1964 awarded complainant 
against respondent in order issued September 29, 1965. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 10,144) 


H. A. THOMPSON COMPANY v. BURRY BISCUIT CORPORATION AND/OR 
THE QUAKER OATS COMPANY. PACA Docket No. 9618. Order 
issued September 8, 1965. 


(No. 10,145) 


WILLIAM LIND v. GEORGE F. JOSEPH ORCHARD SIDING, INC. PACA 
Docket No. 9111. Order issued September 8, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 10,146) 


INDIAN TRAIL PRODUCE SHIPPERS, INC. v. A. MEZVINSKY STORES, 
Inc. PACA Docket No. 9867. Order issued September 1, 1965. 
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(No. 10,147) 


WALTER A. SMITH, LAKE SHIPP FRUIT COMPANY AND LAKE WILMA 
FRUIT Co. v. JIMMIE SHMON, PRODUCE BROKER. PACA Docket 
No. 9178. Order issued September 13, 1965. 


(No. 10,148) 


MILTON R. FELDMAN Co., INc. v. RuSs Ep PRoDUCE, INC. PACA 
Docket No. 9895. Order issued September 22, 1965. 





